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Court of Appeals of the District of Columbia 


No. 5822. 

E. Francis Riggs, Appellant, 
vs. 

Mary F. McMullen et al. 


a In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

No. 40504. Adm. Doc. 89. 

In re Estate of Jane A. Riggs, Deceased, j 

1 Filed Jun. 20, 1930. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court, j 

| 

The Last Will and Testament of Jane A. Riggs. 

I, Jane A. Riggs, of the City of Washington, District of 
Columbia, do make, publish and declare this my pst Will 
and Testament, hereby revoking and annulling any and all 
Wills, Testaments and Codicils by me at any time hereto¬ 
fore made. 

Item I. I direct my Executors hereinafter nam^d to pay 
all of my just debts and funeral expenses as soon after my 
death as may be convenient. 

Item II. I direct my Executors immediately after my 
death, to pay, and I give and bequeath, the following 
legacies: 

The sum of Two hundred dollars ($200) unto 
Merrick; 

The sum of Five hundred dollars ($500) unto Margaret 
Merrick; 

The sum of Two hundred dollars ($200) unto Mildred C. 
Merrick; 


Marv V. 
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The sum of One hundred dollars ($100) unto Patience 
Willis; 

The sum of One hundred dollars ($100) unto Alice 
Thornton; 

The sum of Three hundred dollars ($300) unto Josephine 
0 ’Donnell. 

Item III. I give and bequeath unto my nephew, Thomas 
Lawrason Riggs, my silver tea set of the Shedden silver. 

JANE A RIGGS. 

Item IV. I give and bequeath my share of family por¬ 
traits and family silver unto my nephew, Elisha Francis 
Riggs, for his use during his lifetime, and upon his death, 

1 give and bequeath the same, absolutely, unto his lawful 

issue, per stirpes, and if there be no such issue, I give 

2 and bequeath the same, absolutely, share and share 
alike, unto my nephews, Antoine de Geofrov, George 

de Geofrov and Henry M. Howard, the issue, per stripes, 
of any one or more of said nephews dying to take the 
ancestor’s share. 

Item V. I give and bequeath all of my .jewelry, the 
balance of my silver, my clothes, articles of personal 
adornment and the rest of mv household furniture and 
effects contained in my present home, 1617 I Street, North¬ 
west, Washington, D. C., of every character and descrip¬ 
tion, absolutely, unto Mary F. McMullan, my wishes with 
respect to which are fully understood by her. 

The librarv and one-third of the family silver contained 
in my said home belong to my said nephews, Thomas 
Lawrason Riggs and Elisha Francis Riggs, and if in my 
possession at the time of my death are, of course, to be dis¬ 
posed of as may be directed by them. 

Item VI. I give and bequeath the following legacies, 
namely: 

The sum of Ten thousand dollars ($10,000) unto each of 
my said nephews, Henry M. Howard, Antoine de Geofrov 
and George de Geofroy; 

The sum of Five thousand dollars ($5,000) unto my grand¬ 
nephew, Henry Howard, son of my late nephew, George 
Howard; 

The sum of One thousand dollars ($1,000) unto George¬ 
town University Hospital, in said City of Washington, 
District of Columbia; 
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The sum of One thousand dollars ($1,000) unto the Little 
Sisters of the Poor, in said City of Washington, District 
of Columbia; 

The sum of One thousand dollars ($1,000) unto Saint 
Joseph’s Male Orphan Asylum, in said City of Washing¬ 
ton, District of Columbia; 

i • 

i 

JANE A. RIGGS. 

i 

i 

The sum of One thousand dollars ($1,000) unto Saint 
Vincent’s Female Orphan Asylum, in said City of 
3 Washington, District of Columbia; 

The sum of One thousand dollars ($1,000) unto 
Saint Ann’s Infant Asylum, in said City of Washington, 
District of Columbia; 

The sum of One thousand dollars ($1,000) un^o Saint 
Matthew’s Church, in said City of Washington, District of 
Columbia. 

I authorize, empower and direct my Executors herein¬ 
after named to pay and discharge the legacies contained 
in this Item VI of my Will either in cash or stocks, bonds 
or other securities or real estate, as may in the sound dis¬ 
cretion of my said Executors be deemed proper, my said 
Executors to select and designate the portion and char¬ 
acter of my estate and property to be set over, delivered 
and conveyed unto the above named legatees in satisfaction 
of their respective legacies, and such selection and designa¬ 
tion, should the portion of my estate so selected and desig¬ 
nated be stocks, bonds or other securities or re^l estate, 
shall be binding upon said legatees and each of them. 

Item VII. I give and devise unto my said nephew, Elisha 
Francis Riggs, for and during the term of his natural life, 
all of my right, title and interest in and to the property in 
Prince George’s County, Maryland, known as the ‘‘Riggs 
Farm” or the 4 * Green Hill Farm”, more particularly de¬ 
scribed on the map showing the division of the rehl estate 
of the late T. Lawrason Riggs from the survey of Thomas 
H. Latimer in January, 1897. 

Subject to said life estate in my said nephew, Elisha 
Francis Riggs, I give and devise my said intereslj in said 
“Riggs Farm” or “Green Hill Farm”, in fee simple, unto 
my Trustees hereinafter named in Item IX of this ijny Will, 
to hold, manage or dispose of the same as a pai^t of my 
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residuary estate as is in this my Will directed with respect 
to my residuary estate. 

JANE A. RIGGS. 

4 Item VIII. I give and devise unto Benjamin Dun- 
more, a family servant, for and during the term of 

his natural life, and from and after his death, unto his 
daughter, Blanche, for and during the term of her natural 
life, Lot numbered Sixty-seven (67) in Square numbered 
Thirty-one hundred and seven (3107), improved in part by 
premises 1806 First Street, Northwest, Washington, Dis¬ 
trict of Columbia. During the life estates of said Benjamin 
Dunmore and his daughter, Blanche, respectively, the life 
tenant for the time being shall pay all taxes and assess¬ 
ments against said real estate, all fire insurance premiums 
and all costs of repairs to said real estate, and in general, 
shall, respectively, assume all of the obligations of a life 
tenant. 

Subject to said life estates in said Benjamin Dunmore 
and his daughter, Blanche, respectively, I give and devise 
said real estate in this Item mentioned, in fee simple, unto 
my Trustees hereinafter named in Item IX of this my Will, 
to hold, manage or dispose of the same as a part of my 
residuary estate as is in this my Will directed with respect 
to my residuary estate. 

Item IX. All of the rest, residue and remainder of the 
estate and property, real, personal and mixed, wheresoever 
situate, which I now own, together with all w T hich I may 
hereafter acquire and own at the time of my death, I give, 
bequeath and devise unto the National Savings and Trust 
Company, a corporation in the District of Columbia, and 
my cousin, Alfred Randolph Riggs, as joint tenants, abso¬ 
lutely and in fee simple, according to the nature of the 
property and estate, in and upon the following uses and 
trusts, nevertheless and none other, that is to say: 

One. In Trust, to set apart from the general residuum of 
my estate such portion thereof, either of stocks, bonds or 
other securities or real estate, as shall be necessary to pro¬ 
duce a net income sufficient to pay the following annuities, 
and from such income to pay the same, namely: 

JANE A. RIGGS. 

5 Unto my niece, Marie E. Von Recum, Fifteen hun¬ 
dred dollars ($1,500) per annum, payable in equal 
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monthly installments from the date of my death and for and 
during the term of her natural life. 

Unto my niece, Janet M. C. Howard, Fifteen hundred dol¬ 
lars ($1,500) per annum, payable in equal monthly install¬ 
ments from the date of my death and for and during the 
term of her natural life. 

Unto my niece, Alice L. Howard, Fifteen hundred dollars 
($1,500) per annum, payable in equal monthly installments 
from the date of my death and for and during the term of 
her natural life. 

Unto said Mary F. McMullan Fifteen hundred dollars 
($1,500) per annum, payable in equal monthly installments 
from the date of my death and for and during th<i term of 
her natural life. 

Unto Alice M. Walsh Six hundred dollars ($600) per 
annum, payable in equal monthly installments from the date 
of my death and for and during the term of her natural life. 

Unto said Benjamin Dunmore Six hundred dollars ($600) 
per annum, payable in equal monthly installments from the 
date of my death and for and during the term of hik natural 
life, this being in addition to all other provisions for his 
benefit contained in this my Will. 

Unto Kate Weber Three hundred dollars ($300) per an¬ 
num, payable in equal monthly installments from the date of 
my death and for and during the term of her natural life. 

Upon the death of each of the above named annuitants, 
respectively, the portion of my estate set apart to provide 
for and produce the annuity for the person so dying shall 
fall into and become a portion of the general residuum of 
my estate and be disposed of with said residuum as herein¬ 
after provided. 

i 

JANE A. RIGGS. 

j 

6 Two. In Further Trust, to divide into two parts as 

nearly equal in value as is practicable all of the bal¬ 
ance of the said general residuum of my estate, including 
the portions set apart as above directed to provide for the 
above mentioned annuities, upon the deaths of the said an¬ 
nuitants respectively. 

1. One of said equal parts shall be retained by| my said 
Trustees, or the Trustee then acting, held, managed, in- 


i 
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vested, reinvested and kept invested, and the income there¬ 
from shall by my said Trustees, or the Trustee then acting, 
be collected and the net income thereof shall be paid, at con¬ 
venient intervals, unto my said nephew, Thomas Lawrason 
Riggs, from the date of my death and for and during the 
term of his natural life. 

Upon the death of my said nephew, Thomas Lawrason 
Riggs, my said Trustees, or the Trustee then acting, shall 
divide the said one-half of the balance of the said general 
residuum of my estate from which as aforesaid my said 
nephew, Thomas Lavrrason Riggs, shall have been receiving 
the net income, or from which he would have been entitled 
to receive the net income had* he survived, into two parts 
as nearly equal in value as is practicable, and one of said 
parts shall by my said Trustees, or Trustee, be trans¬ 
ferred, set over, assigned, conveyed and delivered, abso¬ 
lutely and in fee simple, share and share alike, unto my 
said nephews, Antoine de Geofroy and George de Geofrov; 
and the other of said two equal parts shall be transferred, 
set over, assigned, conveyed and delivered, absolutely and in 
fee simple, share and share alike, unto my said nephew and 
nieces, Henry M. Howard, Marie E. Von Recum, Janet M. C. 
Howard and Alice L. Howard. 

JANE A. RIGGS. 

In case, upon the death of my said nephew, Thomas Law¬ 
rason Rigg3, any one or more of my nephews and nieces 
mentioned to receive a share of the principal of the portion 
of my estate from wdiich my said nephew, Thomas Lawrason 
Riggs, shall have been receiving the net income, or would be 
entitled to receive the net income had he survived, 
7 shall then be deceased leaving issue him or her 
surviving, then and in such event said issue, per 
stirpes, shall receive the share of corpus which the ancestor 
of such issue would have received had he or she survived; 
and in case of the death of any of said persons leaving no 
issue him or her surviving, then and in such event the sur¬ 
vivors of said persons, and the issue of any deceased, shall 
take, per stirpes. 

2. The other of said two equal parts shall be retained 
by my said Trustees, or the Trustee then acting, held, 
managed, invested, reinvested and kept invested, and the 
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income therefrom shall by my said Trustees, or the Trus¬ 
tee then acting, be collected, and the net incomb thereof 
shall be paid, at convenient intervals, unto my saicl nephew, 
Elisha Francis Riggs, from the date of my deatli and for 
and during the term of his natural life. 

Upon the death of my said nephew, Elisha Franbis Riggs, 
my said Trustees, or the Trustee then acting, shall! transfer, 
set over, assign, convey and deliver, absolutely and in 
fee simple, unto the lawful issue of my said nephew, Elisha 
Francis Riggs, then surviving, said issue to take per stirpes, 
said one-half of the balance of the said general jresiduum 
of my estate from which, as aforesaid, he shall have been 
receiving the net income, or would be entitled Ijo receive 
the net income had he survived. 

JANE A. RIGGS. ! 


Should my said nephew, Elisha Francis Riggs, die leav¬ 
ing no lawful issue him surviving, then and in sgid event, 
upon his death my said Trustees, or the Trustee! then act- 
ting, shall transfer, set over, assign, convey and deliver, 
absolutely and in fee simple, said one-half of the balance 


of the said general residuum of my estate from which, as 
aforesaid, my said nephew, Elisha Francis Riggs, shall 
have been receiving, or would have been entitled to receive, 
the net income, share and share alike, unto | my said 
nephews and nieces, Antoine de Geofrey, George 
8 de Geofrey, Henry M. Howard, Marie; E. Von 


Recum, Janet M. C. Howard and Alice L. Howard. 


In case upon the death of my said nephew, Elisha Francis 
Riggs, leaving no lawful issue him surviving, ahv one or 
more of my nephews and nieces mentioned to receive a 
share of the principal of the portion of my estate from 
which my said nephew, Elisha Francis Riggs, shall have 
been receiving, or would have been entitled to receive, the 
net income shall then be deceased leaving issue him or 
her surviving, then and in such event said issue, per 
stirpes, shall receive the share of corpus which the an¬ 
cestor of such issue would have received had he or she 
survived; and in case of the death of any of sa^d persons 
leaving no issue him or her surviving, then and in such 
event, the survivors of such persons, and the issue of any 
deceased, shall take, per stirpes. 
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Item X. I authorize, empower and direct my Executors 
and Trustees, or the one acting, to keep my estate prop¬ 
erly invested to the best possible advantage in stocks, bonds 
or notes secured by first deed of trust upon real estate 
lying in the District of Columbia, with full power to ex¬ 
change or call in any investments from time to time as occa¬ 
sion may require, or as may be beneficial to my estate. 

JANE A. RIGGS. 

I also authorize and empower my said Executors and 
Trustees, or the one acting, at any time after my death, 
in order to carry into effect the uses and trusts herein 
created, or to make the division of my estate and property 
herein directed, or whenever in their, his or its judgment 
and discretion it may seem proper and best for the in¬ 
terests of my estate so to do, to sell any part or parts or 
all of the personal property or real estate of which I shall 
die seized and possessed, and in the event of any such 
sale or sales to transfer said personal property, absolutely, 
and to convey said real estate, in fee simple, unto the pur¬ 
chaser or purchasers thereof, who shall not be re- 
9 quired to see to or be responsible for the due and 
proper application of the purchase money, or for 
the exercise of any discretion on the part of my said Execu¬ 
tors and Trustees, or either of them. 

Item XI. I nominate, constitute and appoint said Na¬ 
tional Savings and Trust Company and my said cousin, 
Alfred Randolph Riggs, Executors of this my last Will 
and Testament, and I request and direct that no bond or 
other security be required of my said cousin conditioned 
for the faithful performance of his duties as such Executor. 

In testimony whereof I have set my hand this twenty- 
sixth day of June, A. D. 1929, to this my last Will and 
Testament, typewritten upon nine pages. For the purpose 
of identification, I have signed the margin of each of the 
eight preceding pages hereof. 

JANE A. RIGGS. 

Signed, published and declared by the above named testa¬ 
trix, Jane A. Riggs, as and for her last Will and Testament, 
in the presence of us, who, at her request, in her presence 
and in the presence of one another, have hereunto sub- 
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scribed our names as witnesses this 26th day of June, A. D. 
1929. | 

DAVID BORNET, Washington; D. C. 

LESTER A. LAWRENCE, 

G. SHIELDS DENTON, “ “ 

10 Filed Jun. 20, 1930. Theodore Cogswell, Register of 

Wills, D. C., Clerk of Probate Court, j 

! % 

Codicil to the Last Will and Testament of Jane A. Riggs . 

I, Jane A. Riggs, of the City of Washington, District of 
Columbia, do make, publish and declare this a Codicil to 
my last Will and Testament, heretofore made, published 
and declared by me on the twenty-sixth dav of Ji}ne, A. D. 
1929. * I 

Item I. In and by Item VIII of my said last Will and 
Testament, I devise Lot Numbered 67, Square 3107, im¬ 
proved in part by premises 1806 First Street, N. W., Wash¬ 
ington, District of Columbia, unto Benjamin Dunmore, for 
and during the term of his natural life, and from hnd after 
his death, unto his daughter, Blanche, for and during the 
term of her natural life, and direct that said lifb tenants, 
respectively, shall pay all taxes and assessments against 
the real estate: all fire insurance premiums, and all costs 
of repairs to said real estate. 

It is my wish, however, that the National Savings and 
Trust Company, Trustee of my residuary estate, under 
Item X of my said last Will and Testament, shall pay all 
taxes against said real estate and all fire insurance pre¬ 
miums, charging the same against the net incomfe derived 
from my said residuary estate. 

Item II. In all other respects, I hereby ratify and con¬ 
firm my said last Will and Testament. 

JANE A. RIGGS. ! 

i 

In testimony whereof I have hereunto set my hand this 
26th day of June, A. D. 1929, to this a Codicil tb my last 
Will and Testament, typewritten upon two pages. 

11 For the purpose of identification I have signed the 
margin of the preceding page hereof. 

JANE A. JfcIGGS. 

i 

Signed, published and declared by the above-named tes¬ 
tatrix, Jane A. Riggs, as and for a Codicil to her last Will 
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and Testament, in the presence of us, who, at her request, 
in her presence and in the presence of one another, have 
hereunto subscribed our names as witnesses, this* 26th day 
of June, A. D. 1929. 

DAVID BORNET, Washington, D. C. 

LESTER A. LAWRENCE, 

G. SHIELDS DENTON, 

(Endorsement:) Will and Codicil of Jane A. Riggs, de¬ 
ceased. Filed June 20, 1930. Admitted to probate August 
11, 1930. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court. 

32 MPC/JS. Vol. 236, page 1. 

EAB. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration No. 40504, Docket No. 89. 

In the Matter of the Estate of Jane A. Riggs, Deceased. 

Filed Oct. 2,1931. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court. 

13 Vol. 236, Page 5. 

Said balance. 546,055. 84 


is distributable and partially distributed as follows: 

Legacies bequeathed by Item II of Will: 

To Mary V. Merrick.. 200.00 

Receipt No. 152 

To Margaret Merrick. 500.00 

Receipt No. 153 

To Mildred C. Merrick. 200.00 

Receipt No. 154 

To Estate of Patience Willis, deceased. 100.00 

Receipt No. 155 

To Alice Thornton. 100.00 

Receipt No. 156 

To Josephine O’Donnell. 300.00 

Receipt No. 157 

To Thomas Lawrason Riggs, articles bequeathed by 

Item III of Will, appraised at. 225.00 

Receipt No. 158 

To Elisha Francis Riggs, articles bequeathed by Item 

IV of Will, appraised at. 2,871.68 


Receipt No. 159 

To Mary F. McMullen, jewelry, balance of silver, 
clothes, articles of personal adornment and the rest 
of household furniture and effects contained in 
premises 1617 I Street, N. W., Washington, D. C., 
of every character and description, bequeathed by 

Item V of Will, appraised at. 

Receipt No. 160 


25,020.50 
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I 

Legacies bequeathed by Item VI of Will: 

To Henry M. Howard. 10,000.00 

Receipt No. 161 

To Antoine de Geofroy. 10,000.00 

Receipt No. 162 

To George de Geofroy.I 10,000.00 

Receipt No. 163 

To Henry Howard. 5,000.00 

Receipt No. 164 

Forward. 546,055.84 64,517.18 

i 

14 Vol. 236, page 31. i 

District of Columbia, To wit: 

I, the undersigned, William D. Hoover, President of the 
National Savings and Trust Company, one of the Executors 
of the Estate of Jane A. Riggs, late of the District of Co¬ 
lumbia, deceased, do solemnly swear that the foregoing ac¬ 
count is just and true, and that the said Executors have bona 
fide paid, or secured to be paid, the several sums for which 
they claim credit and allowances. 

WILLIAM D. HQOVER. 

I 

Sworn to and subscribed before me this 23rd day of Sep¬ 
tember, A. D. 1931. 

[Seal of E. Percival Wilson, Notary Public, district of 

Columbia.] 

E. PEROIVAL WILSON, 

Notary Public, D. C. 

District of Columbia, To wit: j 

I, the undersigned, Alfred Randolph Riggs, one of the 
Executors of the Estate of Jane A. Riggs, late of the Dis¬ 
trict of Columbia, deceased, do solemnly swear thaf the fore¬ 
going account is just and true, and that the said Executors 
have bona fide paid, or secured to be paid, the several sums N 
for which they claim credit and allowances. 

ALFRED RANDOLPH RIGGS. 

i 

Sworn to and subscribed before me this twenty-second 
day of September, A. D. 1931. 

[Seal of Herbert B. Lord, Notary Public, District of 

Columbia.] 

HERBERT B. LORD, 

Notary Public, D . C. 

My commission expires October 23,1934. 
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15 In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

On this 29th day of June, A. D. 1932, the foregoing ac¬ 
count, being now presented for approval, the same is, after 
examination by the Court, approved and passed, expressly 
disallowing that part of commission claimed on $4,983.30, 
loss shown on sale or redemption of securities. 

JESSE C. ADKINS, 

Justice. 

(Endorsement: First and Final Account of National Sav¬ 
ings and Trust Company and Alfred Randolph Riggs, Ex¬ 
ecutors. (Omitting everything except heading, page 5, and 
signature, statement and verification of Executors. (Ap¬ 
proved and passed June 29,1932. Theodore Cogswell, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 

16 Exceptions to Account. 

Now comes, E. Francis Riggs, one of the beneficiaries 
under the will of Jane A. Riggs, deceased, and the beneficiary 
of one of the trusts created by the will from the residuary 
estate of Jane A. Riggs, deceased, by his attorney, Ellsworth 
C. Alvord, and objects and excepts to the following items in 
the first and final account of the executors of the above- 
named estate, and for the following reasons : 

I. The item on page 5 of the account reading as follows: 

“To Elisha Francis Riggs, articles bequeathed by Item 
TV of the Will, appraised at $2871.68.” 

for the reason that the executors have interpreted the words, 
“my share of family portraits and family silver” in Item 
IV of the Will to mean only portraits of members of the 
Riggs family, and the executors are contemplating the dis¬ 
tribution to Elisha Francis Riggs of only those paintings of 
members of the Riggs family, despite the facts and conten¬ 
tions that: 

(to) The words “my share of family portraits” should 
be interpreted as meaning portraits, whether of the Riggs 
family or not, which have been in the possession of Jane A. 
Riggs and her ancestors for a long time; 
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(b) It was the intention of Jane A. Riggs, the testatrix, 
that the paintings in the house at 1617 I Street, Northwest, 
Washington, D. C., whether portraits of members of the 
Riggs family or not, should go to Elisha i Francis 
Riggs; 

17 (c) It was not the intention of Jane A. Riggs, the 

testatrix, that the paintings, regardless jof their 
nature or character, in the house at 1617 I Street, North¬ 
west, Washington, D. C., were to be distributed to Mary F. 
McMullen under Item V of the Will. 

II. The item on page 5 of the account reading as follows: 

“To Mary F. McMullen, jewelry, balance of silver, 
clothes, articles of personal adornment, and th4 rest of 
household furniture and effects contained in premises 1617 
I Street, N. W., Washington, D. C., of every character and 
description, bequeathed bv Item V of Will, appraised at 
$25,020.50.” 


for the reason that the executors have misinterpreted the 
true meaning and effect of Item V of the Will and are 
proposing- to distribute to Mary F. McMullen absolutely 
and in fee simple, all of the jewelry of Jane A. Riggs, all 
of the silver of Jane A. Riggs, except that specifically men¬ 
tioned in Items III and IV of the Will, all of the clothes and 
articles of personal adornment of Jane A. Riggs, and all of 
the household furniture and effects of every kind and de¬ 
scription in and about the house at 1617 I Street, North¬ 
west, Washington, D. C., despite the facts and contentions 
that: ' | 

(a) Item V of the Will does not express the true intent 
of Jane A. Riggs, the testatrix. 

(b) Item V of the Will was intended to refer iherely to 
certain articles mentioned and to be distributed by; Mary F. 
McMullen in accordance with a letter by Jane A* Riggs, 
dated June 4,1922, and Item V of the Will was not Intended 
by Jane A. Riggs to include anything not mentioned in 
said letter. 

(c) Item V of the Will does not express the true inten¬ 
tion of Jane A. Riggs, the testatrix, and it is the result of a 
mistaken concept by the person who drew the Will that 
Jane A. Riggs had in mind all the household goods, furni¬ 
ture, and effects, and the jewelry, clothes, silver, and arti- 
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cles of personal adprnment of Jane A. Biggs, whereas in 
fact Jane A. Riggs intended in Item V of the Will to have 
Marv F. McMullen distribute, in accordance with the 

18 letter, dated June 4, 1922, only articles referred to 
in that letter, and she did not intend to bequeath to 

Mary F. McMullen absolutely, all the property the execu¬ 
tors are contemplating distributing to her under Item V of 
the Will. 

(d) If the interpretation in (b) and (c) of paragraph 
II above is not possible and provable, then Item V of the 
Will is an attempt to create an express trust, and such ex¬ 
press trust, not naming the beneficiaries thereof or the ob¬ 
jects thereof, is invalid and ineffective, and a resulting 
trust arises, whereby all the property under Item V of the 
Will is distributable to the heirs or next of kin of Jane A. 
Riggs as intestate property, or to the residuary estate 
under Item IX of the Will if this Court determines that 
Item IX of the Will is broad enough to include such prop- 
ertv, and not to Marv F. McMullen. 

( e ) If the contention in paragraph II ( d ) above is not 
tenable, then Item V of the Will creates and establishes an 
express trust of the property the executors distribute to 
Mary F. McMullen, who is to hold such property in trust 
and in accordance with the wishes of Jane A. Riggs which 
Item V of the Will states “are fully understood by her,” 
Marv F. McMullen. 

m/ 

(/) The executors of the above-named estate are con¬ 
templating distribution of all the household furniture and. 
effects, the jewelry, silver, clothes and articles of personal 
adornment of Jane A. Riggs to Mary F. McMullen abso¬ 
lutely, with knowledge of the possible existence of such 
trust, and, the exceptant believes, without attempting to ob¬ 
tain from Mary F. McMullen any statements or declara¬ 
tions of trust, and without attempting to ascertain the ob¬ 
jects or beneficiaries of such trust, and without attempting 
to ascertain the wishes Jane A. Riggs expressed to Mary F. 
McMullen, and without attempting to ascertain whether 
such trust is a passive or inactive trust imposing on 

19 the executors the duty of distributing to the benefi¬ 
ciaries of such trust the property bequeathed in 

Item V of the Will. 

( g) Assuming but not conceding such bequest was valid 
and absolute in fee simple, then Mary F. McMullen, on the 
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19th day of June, 1931, made a written relinquishment and 
renunciation, and at other times made oral relinquishments 
and renunciations, of all property which was bequeathed to 
her under Item V of the Will of Jane A. Riggs; that by rea¬ 
son of such renunciations, the executors should hot dis¬ 
tribute such property to Mary F. McMullen, except such 
certain articles as are mentioned in the letter of June 4, 
1922, which Mary F. McMullen attached to her written re¬ 
nunciation of June 19, 1931, and declared she held in trust 
to carry out the wishes of Jane A. Riggs expressed! in such 
letter; that the household furniture and etfects in the house 
at 1617 I Street, Northwest, Washington, D. C., the jjewelry, 
silver not specifically bequeathed by Items III ana IV of 
the Will, the articles of personal adornment and the clothes 
all belonging to Jane A. Riggs should be distribute# by the 
executors as intestate property to the heirs or nexjt of kin 
of Jane A. Riggs, or should go into the residuary qstate of 
Jane A. Riggs under Item IX of the Will, if it is deter¬ 
mined by this Court that Item IX is broad enough to in¬ 
clude such property. 

Wherefore the exceptant objects and excepts to |the dis¬ 
tributions contemplated by the executors under It'ems IV 
and V of the Will of Jane A. Riggs, deceased, (but not to 
any distributions or payments under any othet Items 
thereof) and to the settlement and approval of the first and 
final account of the executors of the above-named Estate in 
so far as the said Items IV and V are involved or affected, 
and prays this Court to issue an order restraining the 
executors from making such distributions under Items IV 
and V of the Will until a hearing can be had; and 
20 prays this Court to grant such relief as the premises 
demand. 

E. FRANCIS RIGGS. 

ELLSWORTH C. ALVORD, 

ELLSWORTH C. ALVORD, 

Attorney for Exceptant. 

Of Counsel: 

DONOVAN, BOND, RAICHLE & ALVORDj 
1010 Shoreham Building, 

Washington, D. C. 


i 

I 


i 
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District of Columbia, ss: 

E. Francis Riggs, being duly sworn, says that he has read 
the foregoing exceptions by him subscribed, and knows the 
contents thereof; and that the statements therein made as 
upon personal knowledge are true, and those made upon 
information and belief, he believes to be true. 

E. FRANCIS RIGGS. 

Subscribed and sworn to before me this 26th day of Octo¬ 
ber, A. D. 1931. 

[Seal of Richard A. Mahar, Notary Public, District of 
Columbia. My commission expires Jan. 20, 1933.] 

RICHARD A. MAHAR, 

Notary Public. 

To National Savings and Trust Company and 
Alfred R. Riggs, 

Executors of the estate of Jane A. Riggs, deceased: 

Please take notice that the above exceptions will be called 

to the attention of the Court on the — day of-, A. D. 

1931, at ten o’clock in the forenoon, or as soon thereafter as 
counsel may be heard. 

ELLSWORTH C. ALVORD, 

Attorney for Exceptant. 

Service accepted October 26,1931. 

NATIONAL SAVINGS AND TRUST 
COMPANY and 
ALFRED R. RIGGS, 

Executors 

By NATIONAL SAVINGS AND TRUST 
COMPANY, 

Co-executor, 

By DAVID BORNET, 

Assistant Trust Officer, 

Attorney for Executors. 

(Endorsement: Exceptions to Account. Filed Oct. 26, 
1931. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 
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21 Answer of Mary Floyd McMidlen to Exceptions of 

E. Francis Riggs to Account of Executor -l 

j 

Comes now Mary Floyd McMullen, and for answer to the 
exceptions filed herein on behalf of E. Francis Riggs to the 
account of the executors, National Savings and Tirust Com¬ 
pany and Alfred Randolph Riggs, respectfully states to 
the Court: 

I. The executors have included among the articles ap¬ 
praised at $2,871.68 proposed to be distributed to Elisha 
Francis Riggs, pursuant to Item IV of the will, all articles 
coming within the description of Item IV of said will. 
Said Item IV describes said articles as “my share |of family 
portraits,’’ and this respondent respectfully states to the 
Court that she is advised that to extend said description to 
include portraits of persons not members of the family of 
the deceased would be to misconstrue said phrase as it is 
used in the said will. 

This respondent further says that it does nbt appear 
from the said exceptions what, if any, portraits ^re within 
the description “family portraits” other than those pro¬ 
posed to be distributed to the said Elisha Francisj Riggs. 

II. Answering the paragraphs numbered II iq the said 
exceptions, and particularly the subparagraph^ “(a)”, 
“(b)” and “(c)”, this respondent is advised that a con¬ 
tention that the will does not express the true intent of the 
testatrix, and that her true intent was something; different 

from that expressed in the will, is contrary to law. 

22 Further answering said subparagraph “(c)”, this 
respondent says that the letter dated June 4, 1922, 

referred to in said exceptions, is wholly irrelevant to the 
issues arising upon said exceptions; without waiving this 
respondent’s objection thereto, and in support of said ob¬ 
jection, respondent says that said letter was addressed to 
a third party, testatrix’ sister, since deceased, who was a 
party to a testamentary scheme other than that embodied 
in the will probated herein, and said letter bore date long 
prior to the will probated herein. 

Answering subparagraphs “(d)”, “(e)” and “(f)”, 
this respondent says that as a matter of law, Iteni V of the 
will is an absolute bequest and creates no trust. 

2—5822 a 
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Answering subparagraph “(g)”, this respondent says 
that the paper writing mentioned in said exceptions as 
having been executed by her June 19, 1931, and as having 
had attached to it by respondent the aforementioned letter 
of June 4, 1922, was actually signed by this respondent on 
or about June 19, 1930. Respondent did not attach to it 
said letter of June 4, 1922; but respondent was misadvised, 
as hereinafter appears, that said letter had a legal effect 
on the disposition made by testatrix’ will; and in executing 
the paper respondent signed on June 19, 1930, she had in 
mind and referred to said letter as the memorandum ex¬ 
pressing testatrix’ wishes. Respondent further says that 
said paper executed by her was not in legal effect a relin¬ 
quishment or renunciation, but was a statement expressing 
what this respondent was then advised was the legal effect 
of the will. Respondent’s understanding was based solely 
upon statements as to the contents and legal effect of the 
said will made to her by the executors thereunder, bv whom 
she was told that the execution by her of such a statement 
would relieve them of embarrassment in the event of the 
death of this respondent prior to the distribution of this 
estate. This respondent at the time she signed said paper 
had consulted no attorney and had no counsel what- 
23 soever, and no independent advice as to her rights 
under the said will, and did not in fact know that she 
had rights under paragraph V thereof, and no considera¬ 
tion was given or promised to her for the execution of the 
said paper. Having now been advised as to her rights, she 
respectfully states, upon information and belief, that the 
said paper does not correctly state the legal effect of the 
said will and is of no force or virtue whatsoever. This re¬ 
spondent has made no oral relinquishments or renuncia¬ 
tions of any different effect than that contained in the said 
paper, and such oral statements as she has made to the 
same effect were made under the same circumstances and 
upon the same lack of information on her part as to her 
rights. 

MARY FLOYD McMULLEN. 

PAUL E. LESH, 

HARRY K. HICKEY, 

Attorneys for Respondent. 

Paul E. Lesh, 1422 F St., N. W. 

Harry K. Hickey, Woodward Bldg. 
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District of Columbia, ss: \ 

Mary Floyd McMullen, being first duly sworn, on oath 
deposes and says that she has read the foregoing and an¬ 
nexed answer to exceptions of E. Francis Riggs ito account 
of executor subscribed by her, and that she knows the con¬ 
tents thereof; that the matters and things therein stated 
as upon her own knowledge are true, and those therein 
stated as upon information and belief, she believes to be 
true. i 

MARY FLOYD McMtJLLEN. 

j 

Subscribed and sworn to before me this 25th dajy of April, 
1932. 

[Seal of James A. Robey, Notary Public, bistriet of 

Columbia.] 

JAMES A. ROBEY, 

Notary Public , D. C. 

(Endorsement: Answer of Mary Floyd McMullen to Ex¬ 
ceptions of E. Francis Riggs to Account of | Executor. 
Filed April 26, 1932. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court.) 

24 Memorandum. 

i 

I think the final account of the executors should be ap¬ 
proved. 

While several exceptions were filed only onO was pre¬ 
sented to me for decision. I have assumed that all other 
exceptions and grounds of exceptions were withdrawn and 
am approving the account with that understanding. 

Counsel for exceptant and for Miss McMfillen differ 
somewhat in their statement of the question presented for 
decision. 

I am of the opinion that the executors are correct in 
their decision to deliver to Miss McMullen thie property 
covered in Item V of the will. 

I very much doubt that the letter signed by Mjiss McMul¬ 
len on June 19, 1930 could be construed as a rejection and 
renunciation of the articles bequeathed in Itep V. She 
says she considers the implied bequest in Iteih V in th^ 
light of a trusteeship. She does not say that she refuse/ 
to act as trustee. Even if it could be construe^ as her r/- 
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nunciation she very promptly informed the executors of 
her change of intention with respect to it. She testified— 
and it was not disputed—that Mr. Stetson, trust 

25 officer of the National Savings & Trust Company, 
told her that her letter had no legal effect. 

It is admitted that neither the executors nor any of the 
next of kin of the deceased in any way relied upon the 
letter or any supposed oral renunciation of the bequest. 
The exceptant has long known of her desire to take the 
property under Item V and informed Miss McMullen that 
it was the intention of the executors to show in the ac¬ 
count that the property was to be delivered to her. The 
exceptant assured her that he did not propose to question 
this transfer by the executors to her. 

At the hearing the exceptant explained that his change 
of attitude in this respect was due to the fact that at the 
time he made the statement he understood that while Miss 
McMullen would take the property covered in Item V she 
intended to hold it as a trust. 

The executors do not contend that Miss McMullen has 
made any binding renunciation of her bequest. 

I think it would be very harsh and unjust to hold that 
she has. 

For these reasons I will overrule the exception and ap¬ 
prove the account. 

June 24, 1932. 

JESSE C. ADKINS, 
JESSE C. ADKINS, 

Justice. 

(Endorsement: Memorandum of the Court. Filed June 
24, 1932. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

26 This cause came on to be heard on the first and 
final account of the executors, the exceptions thereto 

filed by E. Francis Riggs, and the answer to said excep¬ 
tions filed by Mary F. McMullen, and testimony was taken 
in open court, and counsel for said exceptant in open court 
withdrew all of said exceptions excepting the exception 
numbered II (g) to the entry in said account relating to 
the articles bequeathed by Article V of the will, and upon 
consideration thereof, it is by the Court this 29th day of 
June, 1932, 
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I 

Ordered that the said exception be and the same is 
hereby overruled, and the said account of the executors be 
and the same is hereby approved. 

JESSE C. ADKINS, 

j Justice. 

! 

27 From the foregoing order insofar as it overrules 
exception numbered II ( g ) and approves the ac¬ 
count of the executors, the exceptant, by his attorney, in 
open court, notes an appeal to the Court of) Appeals; 
whereupon the maximum of an undertaking operating as 
a supersedeas is hereby fixed in the sum of three thou¬ 
sand dollars ($3,000.00) or for costs only in the sum of 
One Hundred Dollars ($100.00) with leave to deposit the 
sum of Fifty Dollars ($50.00) with the Clbrk in lieu 
thereof. 

JESSE C. ADKINS, 

; Justice. 

(Endorsement: Order. Filed June 29, 1932.; Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court. 
Appeal Noted.) 

28 Memorandum.. 

j 

1932, July 9.—Supersedeas Undertaking |on Appeal 
($3,000) approved. j 

29 Motion for Extension of Time to File d Narrative 

Statement of Evidence. 

i 

* 

Now comes the exceptant, E. Francis Riggs, in the above 
entitled cause, by his counsel, Paul M. Segal and Carbery 
O’Shea, and respectfully moves the Court thht the time 
for filing the narrative statement of evidence be extended 
to August 15, 1932. This indulgence is prayed (1) by rea¬ 
son of other pressing engagements of counsel! for the ex¬ 
ceptant which have prevented them from bding able to 
prepare the narrative statement of evidence! within the 
time required by the rules of the Court of Ajppeals; and 
(2) by reason of the necessity for a very clbse analysis 
of the transcript of record because of the questions in- 
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volved in order to prepare a proper narrative statement 
of evidence. 

PAUL M. SEGAL, 

PAUL M. SEGAL, 

CARBERY O’SHEA, 

CARBERY O’SHEA, 

1010 Shoreham Building, 

Counsel for Exceptant. 

Of Counsel: 

ELLSWORTH C. ALVORD, 

DONOVAN, BOND, RAICHLE & 

ALVORD,, 

1010 Shoreham Building, 

Washington, D. C. 

July 21, 1932. 

30 The foregoing motion is consented to by counsel 
for Mary F. McMullen this 21st day of July, 1932. 

PAUL E. LESH, 

Counsel for Mary F. McMullen. 

The foregoing motion is consented to by counsel for the 
executors of the above estate, this 21 day of July, 1932. 

MINOR, GATLEY & DRURY, 

Counsel for National Savings & Trust 
Company and Alfred Riggs, Co-executors. 

(Endorsement: Motion for Extension of Time to file a 
Narrative Statement of Evidence. Filed July 21, 1932. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

31 Upon motion of exceptant, it is ordered that the 
exceptant’s time for filing the narrative statement of 

evidence be extended to August 15,1932. 

O. R. LUHRING, 

Justice. 

July 2-lst, 1932. 

(Endorsement: Order. Filed July 21, 1932. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 
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32 Assignment of Errors . 

(Filed August 15,1932.) j 

| 
i 

Now comes E. Francis Riggs, the Exceptant in the above 
entitled cause, by his counsel, and having noted an appeal 
to the Court of Appeals for the District of Columbia from 
the order made and entered in this cause, on the 29th day 
of June, 1932, says that the order is erroneous and herewith 
submits his Assignment of Errors committed bv the trial 
court, upon which he relies for a reversal of the order in 
the above entitled cause, as follows: 

(1) The Court erred in overruling and not sustaining Ex¬ 
ception numbered II (g) of the Exceptant. 

(2) The Court erred in approving the first and final ac¬ 
count of the executors. 

(3) The Court erred in holding that the account was cor¬ 
rect in showing distribution of the property ifi Item V of 
the Will of Jane A. Riggs to Mary F. McMullen. 

(4) The Court erred in holding that the lettqr signed by 
Mary F. McMullen on June 19, 1930, was not a renuncia¬ 
tion of the property in Item V of the Will of Jape A. Riggs. 

(5) The Court erred in holding that Mary F. McMullen 

did not refuse to act as trustee of the property in Item V 
of the said Will. ] 

(6) The Court erred in its interpretation of the mean¬ 
ing and effect of the letter of June 19,1930. 

33 (7) The Court erred in holding that Mary F. Mc¬ 
Mullen could change her mind and revoke the renun¬ 
ciation of the property in Item V of said Will. 

(8) The Court erred in stating as a fact in; its opinion 

that Mary F. McMullen promptly informed tile executors 
that she changed her mind regarding renouncing the prop¬ 
erty in Item V of said Will. j 

(9) The Court erred in considering as material to the 
issues the testimony of Mary F. McMullen as to what Mr. 
Stetson of the National Savings & Trust Company told her 
regarding the legal effect of the letter of June 19,1930. 

(10) The Court erred in not holding that Mary F. Mc¬ 
Mullen subsequent to June 19, 1930, renounced and re¬ 
jected the bequest in Item V of said Will. j 

(11) The Court erred in holding that neither the execu¬ 
tors nor any of the next of kin of the deceased in any way 
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relied on the letter of June 19,1932, or on any oral renunci¬ 
ation of the bequest of Item V of said Will. 

(12) The Court erred in considering letters of September 
4, 1931, and August 23, 1931 (Respondent’s exhibits 3-A, 
3-B, and 3-C, and 4), of Mary F. McMullen, in reaching its 
decision. 

(13) The Court erred in considering, in reaching its deci¬ 
sion, any evidence in the record relating to the supposed 
non-reliance by the Exceptant on the letter of June 19,1930, 
or any oral renunciations by Mary F. McMullen. 

(14) The Court erred in considering as material or rele¬ 
vant to the issues all testimony relating to whether the Ex¬ 
ceptant or any one else relied on the letter of June 19,1930, 
or anv oral renunciation of the bequest in Item V of said 
Will. * 

(15) The Court erred in considering as material or rele¬ 
vant to the issues the letters of September 6, 1931, 

34 and August 23,1931 (Respondent’s exhibits 3-A, 3-B, 
3-C, and 4). 

(16) The Court erred in holding that Mary F. McMul¬ 
len did not make a binding renunciation of the bequest 
in Item V of the Will of Jane A. Riggs, deceased. 

(17) The Court erred in other respects apparent in the 
record. 

PAUL M. SEGAL, 

PAUL M. SEGAL, 
CARBERY O’SHEA, 

1 CARBERY O’SHEA, 

Attorneys for Exceptant. 

August 15,1932. 

Acknowledgement of service on me as attorney of record 
for Mary F. McMullen in the above entitled cause of As¬ 
signment of Errors and a copy thereof this 15th day of 
August, 1932. 

I PAUL E. LESH, 

Attorney for Mary F. McMullen. 

Service of the foregoing Assignment of Errors and a 
copy thereof acknowledged this 15th day of August, 1932. 

MINOR, GATLEY & DRURY, 

Attorneys for Co-executors. 

(Endorsement: Assignment of Errors. Filed Aug. 15, 
1932. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 
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35 Memorandum: 1932—Aug. 15. Bill of ^Exceptions 
filed in duplicate. Notice on hearing set for Septem¬ 
ber 15, 1932. Date of hearing extended to Sept. 26, 1932. 
Bill of Exceptions submitted in duplicate Sepij. 26, 1932. 
Bill of exceptions signed and made of record Odt. 22, 1932. 

36 Revised Prcecipe for Transcript . 

(Filed October 20, 1932.) 

To the Clerk of the Supreme Court of the District of Co¬ 
lumbia : 

You are requested to make a transcript of thq record to 
be filed in the Court of Appeals of the District of Columbia, 
pursuant to an appeal allowed in the above entitled cause, 
and to include in such transcript of record the following 
papers and exhibits, to-wit: 

(1) Caption. 

(2) Will of Jane A. Riggs. 

(3) First and final account of executors as qf Septem¬ 
ber 4,1931, omitting all of such account except the heading, 
page 5, and signature, statement and verification of exec¬ 
utors. 

(4) Exceptions to the account. 

(5) Answer of Mary F. McMullen to exceptions to the 
account. 

(6) Memorandum Opinion. 

(7) Order. Appeal noted. 

(8) Memorandum—undertaking on appeal for $3,000 
supersedeas bond. 

(9) Motion for extension of time to file bill of excep¬ 
tions. 

37 (10) Order extending time to file bill of Exceptions. 

(11) Assignment of errors. 

(12) Memorandum: bill of exceptions, notice,! etc., filed; 
bill of exceptions submitted in duplicate; bill of exceptions 
signed and made of record. 

(13) Statement of the Bill of exceptions. 

(14) This praecipe for transcript. 

(15) Clerk’s certificate. 

PAUL M. SEGAL, 

PAUL M. SEGAL, 
CARBERY O’SHEA, 
CARBERY O’SEtEA, 
Attorneys for Ecpceptant. 
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Acknowledgment of service on me as attorney of record 
for Mary F. McMullen in the above entitled cause of! 
Praecipe for Transcript and a copy thereof, this 19th day 
of October, 1932. 

PAUL E. LESH, 

Attorney for Mary F. McMullen. 

Acknowledgment of service of the foregoing Praecipe for 
Transcript and a copy thereof accepted this 19th day of 
October, 1932. 

MINOR, GATLEY & DRURY, 

Attorney- for Co-executors. 

(Endorsement: Revised Praecipe for Transcript. Filed 
Oct. 20,1932. Theodore Cogswell, Register of Wills, D. C., 
Clerk of the Probate Court.) 

38 Form No. 82. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, To wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 37, inclusive, to be 
true copies of the originals of certain papers on tile in the 
office of the Register of Wills, Clerk of the Probate Court, in 
case No. 40504, estate of Jane A. Riggs, deceased, wherein 
E. Francis Riggs is appellant and Mary F. McMullen and 
the National Savings and Trust Company and Alfred Riggs, 
Executors, are appellees, the same constituting a full, true 
and correct transcript of record of proceedings had in said 
cause according to the Praecipe of counsel filed therein and 
made a part hereof. 

I further certify that the bond for appeal, in the penalty 
of Three Thousand dollars, was duly filed by said appellant 
and approved by said Court on the 9th day of July, A. D. 
1932. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 22nd day of 
October, A. D. 1932. 

[Seal Supreme Court of the District of Columbia.] 

THEODORE COGSWELL, 

Register of Wills for the District of Columbia , 

Clerk of the Probate Court. 
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39 Filed Aug. 15, 1932. Theodore Cogswell,; Register 
of Wills, D. C., Clerk of Probate Court. 

Approved Oct. 22, 1932. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. j 

i 

In the Supreme Court of the District of Columbia^ Holding 

a Probate Court. 

i 

I 

Administration No. 40504. | 

j 

In the Matter of the Estate of Jane A. Riggs, Deceased. 

i 

Bill of Exceptions . I 

I 

(Filed August 15,1932.) J 

Be it remembered that the above entitled cause duly 
came on for hearing before the Honorable Jesse C. Adkins, 
Associate Justice of the Supreme Court of the District of 
Columbia, on the 6th day of June, 1932, Paul M. Segal and 
Carbery O’Shea appearing for the Exceptant, E. Francis 
Riggs; Paul E. Lesh and Harry K. Hickey appearing for 
the Respondent, Mary E. McMullen; and H. Prescott Gat- 
lev appearing for National Savings and Trust bompany, 
and Alfred Riggs, executors of the above estate, the follow¬ 
ing proceedings occurred and the following evidence in be¬ 
half of the respective parties interested was offered and 
given: | 

Mr. Gatlev, the attorney for the executors of the aboye 
estate, stated that the question before the Cojirt is the 
proper construction of Item V of the Will reading as 
follows: 

| 

“Item V. I give and bequeath all of my jewelry, the 
balance of my silver, my clothes, articles of personal adorn¬ 
ment and the rest of my household furniture hnd effects 
contained in my present home, 1617 I Street, Northwest, 
Washington, D. C., of every character and description, 
absolutely, unto Mary F. McMullen, my wishes with re¬ 
spect to which are fully understood by her. 

11 The library and one-third of the family silver contained 
in my said home belong to my said nephews, Thomas 

40 Lawrason Riggs and Elisha Francis Riggs, and if 
in my possession at the time of my dehth are, of 

course, to be disposed of as may be directed by ihenL” 
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Mr. Gatley also read Item IV of the Will. He then 
stated that a question arose as to what was the proper dis¬ 
tribution of the property covered by those items of the 
will, and in view of the apparent conflict and the fact that 
Miss McMullen had written a letter, dated June 19, 1930, 
to the National Savings and Trust Company, he, as attor¬ 
ney for the Trust 'Company, advised that the executors 
should state their final account distributing the property 
in Item V of the Will to Miss McMullen, in accordance with 
the opinion which Mr. Gatley had rendered, and that notice 
should then be given to everybody in interest, so that they 
might come in and present their views to the Court, and 
have a determination, it being Mr. Gatley’s opinion that 
in view of the fact that it became necessary to construe this 
will in order to determine a proper distribution of the 
property affected by it, under the Kenaday-Sinnott case, 
the Probate Court had jurisdiction to that end. 

Mr. Lesh as attornev for Miss McMullen stated that she 

mi 

was satisfied wfith the distribution. 

Mr. Segal briefly outlined the provisions of the Will of 
Jane A. Riggs. He stated that the difficulty arose because 
the words “my wishes with respect to which are fully 
understood by her” were used in Item V of the Will 
thereby apparently imposing some obligation, legal or 
moral, on Miss McMullen with reference to all the house¬ 
hold furniture, all the personal effects and all the paint¬ 
ings that were contained in the house. 

Mr. Segal then read the item in the first and final account 
of the executors, whereby the property mentioned in Item 
V was to be given to Miss McMullen. He then said that the * 
exceptions to the account relating to whether Item V 
created a trust were not urged at this hearing as they vrere 
matters that could be disposed of by a proper action 
41 in another forum. Mr. Segal pointed out that the 
Exceptant intended to prove that Miss McMullen 
voluntarily and unequivocally renounced the bequest in 
Item V of the Will, and stated in writing and orally that 
she did not want the property; that upon such repudiation 
title to the property cannot pass to Miss McMullen, and she 
cannot subsequently claim it. In answer to the question of 
the Court as to whether she is now claiming it, Mr. Segal 
said that the first that we heard, so far as the Exceptant is 
concerned, of the existence of a claim on her behalf for this 
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property is found in the answer of Miss McMullen to the 
exceptions to the account, in which she denied that the 
letter of June 19, 1930 constitutes a renunciation, or that 
at any time she orally disclaimed the property, j He said 
she is now claiming the property mentioned in item V of 
the Will of Jane A. Riggs, who died on June 11, 1930. 

David Bomet. 


David Bornet, a witness called in behalf of the Except¬ 
ant, being duly sworn, did testify as follows: 


Direct examination. 

. i 

i 

l 

By Mr. Segal: 


I am David Bornet, assistant trust officer of the National 
Savings & Trust Company, one of the co-executors of this 
estate. I am the officer of this trust company that} has been 
handling this estate. 

On or about June 19, 1930, I received a letter from Miss 
McMullen with reference to the above estate. 

! 

(The witness then was shown and identified as being in 
the handwriting of Miss McMullen and as the papers he 
received from Miss McMullen, the letter signed by Mary F. 
McMullen dated June 19, 1930, and an envelope! in which 
the letter was contained when delivered to him addressed 
to “David Bornet, National Savings and Trust Company”. 
These papers were marked 44 Exceptant’s Exhibits 1 and 
1-A”, respectively. Counsel for the Exceptant 
42 offered the letter of June 19, 1930 (Exhibit 1), in 
evidence. Counsel for Miss McMullen objected to 
the admission of this letter in evidence on the ground that 
it was immaterial. The Court admitted the letter subject 
to the objection and to the motion to strike. The letter of 
June 19, 1930 (Exhibit 1) reads as follows: j 

“1617 I Street N. ^., 

Washington, D. C. 


I, Mary Floyd McMullen on the 19th of June 1930 do 
hereby declare that I relinquish any claim to thej estate of 
the late Jane A. Riggs other than the annuity ihentioned 
in Article IX. 


i 
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The implied bequest in Item V I consider solely in the 
light of a trusteeship to carry out the wishes of the de¬ 
ceased as per memorandum. 

(Signed) MARY FLOYD McMULLEN. 

Witness : 

(Signed) JOSEPHINE O’DONNELL.” 


The witness then proceeded as follows: 

I also received from Miss McMullen a letter of Jane A. 
Riggs. I do not know whether I received this letter at the 
same time, or prior or subsequent to the receipt of the 
letter of June 19,1930. 


(The witness then was shown and identified as being in 
the handwriting of Jane A. Riggs and the paper he re¬ 
ceived from Miss McMullen, the letter dated June 4, 1922, 
signed by Jane A. Riggs, addressed to “Dear sister Alice”. 
This letter was marked “Exceptant’s Exhibit 2 and 2-A”. 
Counsel for the Exceptant offered the letter of June 4,1922 
(Exhibit- 2 and 2-A), in evidence. It w r as admitted sub¬ 
ject to the motion to strike. The authenticity of Exhibits 
1 and 1-A, 2 and 2-A, was admitted by counsel for Miss 
McMullen.) 

The letter of June 4, 1922 (Exhibit- 2 and 2-A), reads as 
follows: 


“1617 I Street, 

Washington, D. C., June 4th, 1922. 

Dear Sister Alice : 


43 I have left you by will, all my personal belongings, 
and enclose a list of how I would like them divided, 
and hope you can with Miss McMullen’s help, attend to it 
all at once. 

Best sables , muff & neck piece to Ann Buckler. 

Small muff & stole, sables to Miss McMullen. 

Other muff to Nancy Green. 

Astrakan furs to Nick McMullen unless you need them. 

Astrakan cape to Miss McMullen “ “ “ “ 

Miss McMullen to have any clothes she wants for her¬ 
self or sisters, others given the Greens, Ann & [Francis 
Buckler]* evening dresses. Merricks & Alice Walsh 
[others.]* and any one else. 


[♦Words enclosed in brackets stricken in copy.] 
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Laurason 


Miss McMullen to have choice of any watch of mine. 
Pearl ear-ings. 

And am?/thist pins & ear-ings. Also anything else in 
jewelry she wants. 

Pearl horseshoe & violet pins for Jon. 

[Ma’s diamond Cross,]* to Charles de Geofrov. Dia- 
mond bird & chain. (Sheddens.) | 

[Three pearl studs of Laurie’s Charles de Geogroy.]* 

Pearl pendant & chain to Ann Buckler. 

(Here was an obliterated line.) 

Ma’s diamond cross for Laurason’s chalice with other 
jewelry & Laurie’s studs. I 

Yellow desert service Sheddens to Jessie Howard. 

Norah Howard the Shedden Aqua marines. 

All other jewelry to you for life, then givenj 
to have a chalice or ostensorium made, with stones used in 
them, & gold also if it can be done. 

Miss Betsy’s work table to Ann Ramsey. 

Miss McMullen any silver she wants, and I have left a 
list of my own personal silver, in my desk in a long book, 
with furniture list, she can take what she wantk of furni¬ 
ture, unless you want it. The rest give to Francis & 
44 Laurason. I leave nothing personal to! Jessie & 
Alice Howard, some letters of theirs to me, will ex¬ 
plain why, and Marie has more and better jewelry than 
mine. 

Miss McMullen any shawls she wants, except pink Chud- 
dah to Ann Buckler. 

My writing desk with drawers to Miss McMullen, any¬ 
thing inside and outside of it, and would like her to go 
over all my papers, as I have told her about soipe of them. 

Mary Merrick blue chuddah. 

JANE A. i RIGGS. 


My portrait to to Geo. de Geofroy or his son Charles. 
Anything left to others, you can have for life, (then given 
to those mentioned. 

In ease Sister Alice outlives me, I wish Mary| McMullen 
to attend to these requests for me. 

JANE A.! RIGGS. 


[*Words enclosed in brackets stricken in copy.] 
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Feb. 20th, 1924. 


Pa & Ma’s pictures (small, over my mantle) to Henry 
M. Howard. 

Mv silver in the silver safe Miss McMullen can have 
•» 

any she likes, the rest she can give to Henry Howard, and 
Geo. de Geofroy, and something to Heloise Sargent, & Ann 
Buckler, Alice, Laurason & Elizabeth Davis as a remem¬ 
brance. 

Oct. 18, 1925. 


JANE A. RIGGS.” 


On cross-examination by Mr. Lesh said witness testified: 

My recollection is that the date of Miss Riggs’ death as 
shown on the final account is June 11, 1930 and that 
45 Miss Riggs died about a week before June 19, 1930. 

A day or two before June 19,1930,1 saw Miss Mc¬ 
Mullen at Miss Riggs’ house on Eye Street. Mr. Alfred 
Riggs, one of the co-executors, and I went there to see 
her. Naturallv we discussed the wdll with Miss McMullen, 
and also the subject matter of the letter of June 19, 1930. 
I do not know whether she had advice as to her legal 
rights at that time. I cannot recall offhand whether Mr. 
Alfred Riggs and myself told Miss McMullen what her 
rights were under Item V of the Will. We discussed that 
provision of the Will. 

Miss McMullen sent the letter of June 4, 1922, addressed 
“Dear Sister Alice” to me because it was regarded as 
a valuable paper, since it involved the distribution of the 
estate of Miss Jane Riggs. I do not recall that on the day 
Mr. Alfred Riggs and I saw Miss McMullen that we asked 
her to look for such a letter. There was some discussion 
then about a letter that was found in Miss Riggs’ desk, or 
it might have been afterwards, as I do not recall whether 
the letter came before or after or at the same time as I 
received the letter of June 19, 1930. 

As Item V of the Will contained the words, “my wishes 
with respect to which are fully understood by her” (Miss 
McMullen), it was natural that I or Mr. Alfred Riggs 
ask her what Miss Riggs’ wishes were with regard to this 
property. We probably discussed that angle, but I have 
no definite recollection of it. I have, however, a recollec¬ 
tion in a general way of what we discussed, but I do not 
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know that I can answer specifically the details we dis¬ 
cussed at that time. Mr. Riggs talked some to! Miss Mc¬ 
Mullen. I do not know what he told her about jltem V of 
the Will, but what stands out in my mind abojit Item V 
is, what would happen to the property in the event Miss 
McMullen passed on before the provisions of that Item 
were carried into effect. That was about the general tenor 
of our meeting at that time. 


To the extent of knowing to whom to | distribute 
46 the property, Mr. Riggs or I told her tjhat if she 
should die before she cleaned up this j matter it 
would leave the Trust Company in an awkward position 
with regard to Item V. But to discuss this wias not the 
sole object of going there. We wanted to see what was at 
the house, what should be done about keeping the house 
open and looking after the things in the hou^e. It was 
then a week after Miss Riggs’ death, and I don’t think 
anything was definitely formulated at the time about the 
management of the house and property, other than the 
usual preliminary steps. 


“Q. So far as you know, had Miss McMullen had any 
opportunity to study this will before you went there! A. 
I don’t know, sir. She was apparently familiar with the 
item, but how far she studied it, or was advised, I don’t 
know, sir.” 


We discussed with Miss McMullen the matter of Item 
V of the Will, and I have a recollection thai Miss Mc¬ 
Mullen seemed to gather the idea that it was feasible to 
leave some evidence behind as to what would happen to 
the property in the event of her death, I suppose to make 
certain it would go in a certain way. We discussed all 
angles of that generally, and it resulted in this letter being 
written and sent to us. My recollection is thjat we indi¬ 
cated to her that it might be the advisable thing for her 
to write such a letter. I don’t believe Mr. Alfred Riggs 
and I discussed what we were going to talk to Miss Mc¬ 
Mullen about before we went to the house, j other than 
just generally what to do about the house, as this was, 
I think, my first meeting with Mr. Riggs. I j don’t know 
whether or not I said to Mr. Riggs that an awkward situa- 

3—5822a 
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tion would arise if Miss McMullen should die, I don’t 
think I did. 

My recollection is that when we went there Miss Me- 

w 

Mullen was somewhat taken aback by the fact that she 
had no specific instructions from Miss Riggs as to the 
disposition of the things left to her in Item V. If 
47 I recall now, she referred to the letter of June 4, 
1922, and may have shown it to Mr. Alfred Riggs 
and to me at that time, I do not recall that. Miss McMul¬ 
len, apparently being somewhat uncertain as to what was 
expected of her, indicated that she was surprised. If I 
have my recollection straight, she did not know what she 
was going to do with this property. She indicated some 
articles of furniture that she would like to have as her 
own. I thought probably this letter arose out of the 
natural consequences of our discussion, the uncertainty 
about the thing. “I think we discussed with her the man¬ 
ner in which this property might go in the event it was not 
an absolute bequest to her, and I recall that she did not 
feel it ought to go that way because it was not natural 
for it to go that way. I think a method of avoiding that 
or developing this thing resulted in this particular letter 
that was written.” 

It could not have been alone to discuss such a letter 
that we went there. I think that was just simply a con¬ 
sequence of our being there. 

“Q. Could you tell, from your discussion with her, 
whether she appreciated the fact that, as a matter of law, 
this bequest would leave the property to her—the prop¬ 
erty described in that item? A. I don’t know what was 
in her mind. Miss McMullen was, of course, a little upset 
over the change in conditions, but whether she did or did 
not appreciate the situation, I cannot answer that. I do 
not know what her state of mind was on that subject.” 

I do not recall that she said anything to indicate that 
she appreciated that this bequest gave her a legal right. 
As far as I know, she did not have a lawyer at that time. 

On further cross-examination by Mr. Gatley said wit¬ 
ness testified: 
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I am not positive, but my recollection is that I went to 
see Miss McMullen pursuant to an appointment with 
48 her. Miss McMullen, as I understood, was a com¬ 
panion of Miss Riggs and assisted her apd used to 
look after Miss Riggs’ things at the Trust Company by 
going to her safe deposit box, and things of that kind. 
She was living at the home at the time Mr. Alfred Riggs 
and I went there. 

On further cross-examination by Mr. Lesh,; said wit¬ 
ness testified: 

j 

I am a member of the bar and went to seej Miss Mc¬ 
Mullen as a representative of the corporate executor. I 
did not tell her that she had absolute rights under Item 
V of the Will. I do not believe that we discuss'ed that. I 
think our co-executor, Mr. Riggs, discussed the matter 
with her more directly, but I do not believe Ij attempted 
to advise her. I think anything we did was purely to point 
out the various angles that surrounded the disposition of 
this Item of the Will, and we discussed that. 

On redirect examination by Mr. Segal, said witness testi¬ 
fied: 

i 

Mv recollection of the discussion of the specific way the 
property would go in the event Miss McMullen died was 
that it would go to her estate and be distributed among 
people who were not of the Riggs family. I d<b not recall 
what she said about that. The expression I used in an¬ 
swering Mr. Lesh’s question that it was not natural for 
the property to go that way was not Miss McMullen’s ex¬ 
pression, but my own. I was not present when this letter 
was written or signed as I left before it was made. Sub¬ 
sequently I received it at the bank. 

i 

Alfred R. Riggs. j 

Alfred R. Riggs, a witness called in behalf of except¬ 
ant, testified as follows: 

j 

i 

Direct examination. 

By Mr. Segal: 

I am Alfred Riggs, an attorney at law. M^ address is 
Baltimore, Maryland. I am co-executor with the Trust 
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Company under this Will. About June 18, 1930, I came 
over from Baltimore and met Mr. Bornet at the Trust 
Companv. It was mv first visit after the death of 

49 Miss Riggs. We discussed various matters regard¬ 
ing this estate. I think I called Mr. Bornet’s at¬ 
tention to the fact that Item V was a little uncertain and 
I thought that we should discuss the matter with Miss Mc¬ 
Mullen, largely to find out what lists were in her posses¬ 
sion, and what instructions she had, or expressions of 
wishes from Miss Riggs. 

In accordance with that arrangement, I then went to the 
Eye Street house to see Miss McMullen. We discussed a 
great many matters in connection with the settlement of the 
estate, keeping the house open, the servants, and Item V of 
the Will. We asked Miss McMullen about any lists which 
she might have, or any written memoranda. It is my recol¬ 
lection she showed us the letter of June 4, 1922, written by 
Miss Jane Riggs to Miss Alice Riggs. There was a discus¬ 
sion as to what might happen to the property in the event 
Miss McMullen should pass on. I told her that I had every 
confidence in her and felt certain it would be her intention 
to carry out Miss Riggs’ wishes absolutely, but if she should 
die there might be some serious complications in the dis¬ 
tribution of the property on account of possible claims by 
her heirs. 

“Q. What did she say with reference to that? A. She 
was very emphatic that in her opinion she was not entitled 
to any of the property for her own use, and that it was a 
great burden on her to be compelled to work out the dis¬ 
tribution of the property, as she did not know of any list. 
She had searched for it, and the list which she showed us 
was the only one which she could find. That is my recollec¬ 
tion of it.” 

As I recall, the property mentioned in the letter of June 
4,1922, was some rather trifling articles, such as furs, muffs, 
shawls, and things of that kind. 

“Q. Was there any discussion by Miss McMullen with 
reference to her heirs specifically? A. No. Miss Mc- 

50 Mullen was quite emphatic that she did not feel that 
any of this property belonged to her, or that she had 

any title to it, and that the responsibility on her was the 


37 


E. F. RIGGS VS. MARY F. MC MULLEN ET AL. 

distribution of the property. I had suggested to her the 
possible complications in the case of her death; which I 
thought might have conveyed to her the idea that if she 
were to live, she would have had the same right to it that 
her heirs would have had in the case of her death. ! 

“Q. Was there any discussion as to the legal title to it? 
A. No. Only in that way, that we thought the item was a 
little uncertain, as we did not know what claims might be 
made.” 


There was no cross-examination of Mr. Riggsl 
The exceptant then rested his case. j 

Mr. Lesh then made a motion that the accouht be con- 
firmed despite the evidence introduced by the exceptant. 
Mr. Lesh contended that the exceptant’s last wi^nfss, Mr. 
Riggs, as co-executor had signed and sworn to the account; 
that he gave the same picture of the interview and circum¬ 
stances under which the letter was written that! Miss Mc¬ 
Mullen would probably present by testimony. Tjiat within 
a few days after the death of Miss Riggs, Miss McMullen, 
not being advised of her rights and understanding as she 
did, whether from this co-executor and Mr. Bornet, neither 
of whom, I would say, would intentionally mislead her—but 
understanding, from some source or other at that time, im¬ 
mediately or shortly after the death, that Item V gave her 
no rights, she said so. She merely expressed Jier under¬ 
standing, and no more than an understanding. ;The paper 
she wrote was written without the advice of counsel. The 
second paragraph of the letter of June 19, 1930, merely 
states her views of what the Will contains, and is explana¬ 
tory of the first paragraph as though it! read “be- 
51 cause Item V, as I read it, makes me a tru&tee”. Mr. 

Lesh contended that she was under a misapprehen¬ 
sion of her legal rights. 

“The Court: Assuming that was so, let us shy that she 
had the right to waive them, and that she did renounce. Of 
course, I cannot tell you what I will finally do! with your 
motion. I wish I could. It would save everybody a lot of 
labor. But I see one difficulty with your proposition, and 
that is the question, as Mr. Bornet said, of what was in her 
mind. It is a pretty difficult thing for anybody to say. 

“Mr. Lesh: My preference always, your Honor, is not to 
put a more difficult case to a court when I can put an easier 
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one. I think, when your Honor hears her testimony, the 
solution of your problem will be easier.” 

Whereupon Mary F. McMullen was called as a witness on 
her own behalf. 

Before Miss McMullen testified, Mr. Gatley interposed to 
say that the executors had no claim here and that all they 
want is a proper distribution. In view of the conflict be¬ 
cause of the subsequent claim on the part of Miss McMullen, 
some comment had been made on the testimony by Mr. Lesh 
about Mr. Alfred Riggs swearing to this account. This was 
done pursuant to my opinion, which I rendered to the Trust 
Company. Because of the conflict in interest the account 
was stated in accordance with Mr. Gatley’s opinion to the 
Trust Company, and then an opportunity was to be afforded 
every party in interest to come in and present his case to the 
Court. The executors and trustees are neutral in the mat¬ 
ter. Mr. Gatley said there should be no criticism of Mr. 
Alfred Riggs because he signed and swore to the account, 
as he, Mr. Gatley, was responsible for that. The 
52 Court said he had not understood there was any such 
criticism. 

Whereupon said Mary F. McMullen, being duly sworn, 
did testify on direct examination by Mr. Lesh: 

I am Mary F. McMullen, the person to whom the property 
was left by Item V of the Will of Jane A. Riggs. On the 
day before I wrote the letter to the Trust Company (Ex¬ 
ceptant’s Exhibit 1), I think it was Thursday, the first 
interview I had with the executors, they telephoned me at 
the home of Jane Riggs and that afternoon came to see me 
there. They asked me if I could stay at the house. We 
discussed the number of servants that should stay there, 
and decided that I would stay there and keep the house open 
pending what was going to happen. I think I handed Mr. 
Bornet that memorandum that was addressed to Miss Alice 
Riggs, (Exceptant’s Exhibit 2), Miss Jane Riggs’ older sis¬ 
ter, which I had found in Miss Jane Riggs ’ desk. Miss Alice 
Riggs had died three or four years before Miss Jane Riggs, 
before the Will was made. Miss Jane Riggs had told me 
that this letter or list was there. I gave it to Mr. Bornet. I 
think he must have asked for it. 
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“Q. I interrupted you. You got this list for Mir. Bornet. 
A. Then they made the different plans, and then Mr. Bornet 
said he thought it would be a good plan for me to make some 
provision in case of my death, because if I died before the 
will was carried out, my family could make trouble. I was 
very much annoyed at that, and so I waited until they went, 
and then after that was over—he got up, and they went 
around—he and Mr. Riggs—in the house, and looked at the 
things downstairs. Mr. Bornet said what they hald planned 
to do. I was still terribly upset about the whole thing, and 
the next morning I went up in my room and wrot£ that and 
took it to the bank and handed it in. Then I went over to 
see my mother. I was in the house alone, jexcept for 
53 Miss 0 ’Donnell, the trained nurse. Then ii went over 
to see my mother, and spent the afternoon.! The next 
morning Mr. Stetson telephoned at once for me to come to 
the bank. I went down to the bank, and Mr. Stetson said, 
4 ‘ What do you mean by writing this ? It has no legal value. ’ 9 
So I put my mind perfectly clear about it, your Honor, be¬ 
cause Mr. Stetson told me it meant nothing, andj of course, 
I absolutely believed Mr. Stetson. I had absolute! confidence 
in him. I thought Mr. Bornet was within his rights, as I had 
not studied the Will, and he was the executor, j and I had 
never had any legal matters at all in my life, and I thought 
Mr. Bornet was doing the right thing. I was fery angry 
when he said my family would make trouble. ’ ’ 

| 

I did not realize when I talked to Mr. Bornet and Mr. Al¬ 
fred Riggs that I had a legal right to the property in Item 
V of the Will worth about $25,000. I first realized this 
when Colonel Riggs asked me to make a will leaving it to 
him. Then I realized that if the things were mihe to leave, 
they must be mine in fact. (The Court asked when Colonel 
Riggs asked her to do this, and she replied that it was some 
time in July, 1930, after this letter was written.) When I 
found that these things were mine in fact, I thought I 
should be very careful what I did in the future, because my 
aim was to do what was absolutely right, and whkt I thought 
Miss Jane Riggs would have liked me to do, ancl there were 
some verbal instructions, but I did not know!they had a 
legal aspect. I thought everything had to be in writing. 

I don’t remember the date when I first got a lawyer; it 
was some time afterwards. “You see, my brother had told 


i 

i 

i 
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me to go to Mr. Hoover (President of the National Savings 
and Trust Company) and talk to him, and also to go 

54 to Colonel Riggs. Colonel Riggs then was in 
Europe. I went to Mr. Hoover, who was kindness 

itself, and he told me to talk to Mr. Bornet, and Mr. Bornet 
told me to ask a clergyman. To tell you the truth, your 
Honor, I don’t believe in asking a clergyman. I did, 
though, and he told me to follow my lawyer and my con¬ 
science. And so I have been struggling to do it.” I talked 
about the matter with members of the Riggs family when¬ 
ever I saw them. They had been friends of mine for many 
years. 

(The witness then was shown and identified a letter, 
dated September 9, 1931, she received from E. Francis 
Riggs, the exceptant. The respective sheets of the letter 
were marked “Respondent’s Exhibit 3-A, 3-B, and 3-C.” 
The witness stated that she had received this letter in ordi- • 
narv course of mail after its date. The witness then was 
shown and identified a letter, dated August 23, 1931, she 
similarly received from T. Lawrason Riggs, which was 
marked “Respondent’s Exhibit 4.” Respondent’s Exhibits 
3-A, 3-B, 3-C, and 4, were offered in evidence by Mr. Lesh.) 
Said letters were received in evidence and read as follows: 

Respondent’s Exhibit- 3-A, 3-B, 3-C. 

1 “ Green Hill, 

Hyattsville, Md., September 9th, 1931. 

44 My Dear Miss McMullen: 

“In continuation of our telephone conversation of yester¬ 
day. 

“Last month I had several talks at the Trust Co. I think 
the air was somewhat cleared thereby. 

“I then went to New Haven and had a talk with Lawra¬ 
son. He told me he would write you and I told him I would 
make a point of seeing you in Newport. 

“Unfortunately we did not meet and so I am jotting 
down these ‘notes and queries’; if they duplicate what Law¬ 
rason wrote you, please forgive it. 

55 “ (1) Confidentially, I understand that the N. S. & 
T. are planning to send out their accounting to all 

the heirs on or about September 26th. This will contain a 
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schedule showing a distribution to you of all the contents of 
the house, mentioned in paragraph V of the will, ajid valued 
by the legal appraisers at about $25,000.00. A period of 
twenty days is allowed for protests or objections by any 
heir. 

“They will, therefore, provided there are no protests or 
objections, take steps to deliver this property to you 
around October 15th, taking your receipt for saifie. 

“(2) Leaving aside the attitude of other heirs, Lawra- 
son and I think that you and your attorney should know 
now that we for our part do not propose to quejstion this 
transfer by the executors to you. 

“(3) We both think that I might, perhaps, ^ake over 
from you the custody of all family papers and photographs 
in the house. When you return next month I would be very 
glad to do this, providing you see no objection. 

“(4) Two articles, although my property, ai^e (I sup¬ 
pose) on the official inventory. It seems simplest to let 
them stay there and receive them back from yoiji later. I 
have in mind a French clock in the back parlour fifom Green 
Hill and a mahogany canister with glasses which I left in 
the house when I went to the Philippines. What do you 
think of this arrangement? 

“(5) Benn has been ill, as I think I told you. He has 
cost me about $200.00 to date. (The advantage of being 
head of the family!) What can you tell me of his financial 
condition? Can I get him to reimburse me so much 
56 a month from his legacy or shall I just foirget about 
it? I should like to have a system about it, as, of 
course, he will cost me more later! 

“I plan to be here at Green Hill all this montli and most 
of next. 

“Faithfully yours, 

“ (Signed) E. FRANCIS RIGGS.” 

i 

Respondent’s Exhibit 4. 

i 

I 

“135 Whitney Avehue, 

“New Haven, Connecticut, August 23, 1931. 

I 

‘ ‘ My Dear Miss McMullen : j 

“I have been meaning all summer to write arid say how 
much I regretted missing you in Washington lafet June. I 


i 



42 


E. F. RIGGS VS. MARY F. MC MULLEN ET AL. 


was busy toiling over the books with Francis, and, when I 
called you for the second time, you had already gone. 

“Francis was here the other night. He said he had seen 
you in Newport some time ago, and expected to see you 
again there later—next week, I think. We both feel that 
you ought to know that, apparently, the executors propose, 
in October, to notify the heirs that they are going to hand 
over to you the contents of the house. I understand that 
the heirs have twenty days in which to protest against this 
provision of the will, and Francis wishes to join with me in 
assuring you that we have no intention of disputing what¬ 
ever decisions vou mav see as best in the matter, though of 
course we deplore, as you do also, the way that part of the 
will was arranged. In other words, we are anxious to co¬ 
operate in any way you may want with you in settling 
57 that part of the estate. Also we feel that you would 
be entirely justified in reimbursing yourself for legal 
expenses that you may have incurred. I have no idea, of 
course, what your present plans in regard to that very 
perplexing matter are, but anyhow your decisions will be 
accepted as far as we are concerned. 

“You have no doubt had the great heat that has pre¬ 
vailed most of the summer here, but I hope you’ve had a 
pleasant time. Fortunately, I’ve been able to go away a 
good deal. 

“With best regards to Mrs. Carlisle, 

“Yours faithfullv, 

“(Signed) * T. LAWRASON RIGGS.” 

I think it was in September or August, 1931, that I re¬ 
tained Mr. Hickey as my counsel. T. Lawrason Riggs and 
E. Francis Riggs are brothers. I think that they are 
friendly and act together in this matter. 

(In reply to a question by the Court as to what particu¬ 
lar part of Exhibits 3-A, 3-B and 3-C Mr. Lesh desired it 
to note, Mr. Lesh said the part referring to the fact that 
Mr. Riggs, the exceptant, after knowing what the execu¬ 
tors’ account would be, stated his decision to permit the 
property to be distributed to Miss McMullen. Mr. Segal 
said that rebuttal evidence would be introduced, tying both 
of these letters into arrangements and conversations that 
had been made. Mr. Lesh stated that he did not think the 


43 


E. F. RIGGS VS. MARY F. MC MULLEN ET AL. | 

I 

fact that his client at one time on misadvice thought she 
was a trustee is material, but when a letter is produced 
saying so, he thought it equally material—although also 
irrelevant—to show that the other side had at 'one time 
given up the right to protest the distribution of the prop¬ 
erty in Item V to Miss McMullen. Mr. Segal saici that the 
letters could not be understood unless taken in connection 
with the circumstances to which thev referred which 
58 would be shown later.) 

The witness proceeded to testify as follows: j 

“Q. Have you, Miss McMullen, at any time, bv word or 
letter, or otherwise, since you have known that you had 
rights under this will, given them up? A. Not tl}at I know 
of. I could not remember everything I have said in nearly 
tw r o years, but never that I remember. Of courke, I have 
no definite recollection of it. 

“Q. Did you intend, by this letter of yours of June 19th, 
1930, to give up your individual rights under that will? 
A. My individual rights? No.’’ 


On cross-examination by Mr. Segal, said witness testi¬ 
fied : I 


I read the Will before Mr. Bornet and Mr. jRiggs had 
called on me, but I cannot remember whether Ij told them 
I had read the Will. I assume that I must have said so, 


though it seemed to me that interview’ w r as mo^e to make 
the arrangements for the summer. 


“Q. You did discuss the will with them? A. I cannot 
remember all the words that w^ere used. 

“Q. Do you remember having discussed witli them the 
question of wiiat might happen to this property 1 if you un¬ 
fortunately should pass on? A. I don’t remember dis¬ 
cussing what would happen if I died. 

“Q. You don’t remember discussing that? Aj. I remem¬ 
ber Mr. Bornet telling me that it could make trouble, and 
my family could make trouble, if I died before the distribu¬ 
tion. 

“Q. Before what distribution? A. Before what- 
59 ever happened. Naturally, it takes some time to 
settle an estate, and to do whatever they do. I don’t 
know really what happens. 
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“Q. There was some reference to your distributing the 
property covered by Item V at that time, that is, the prop¬ 
erty in the house. Had you had some talk with those two 
gentlemen about that? A. I don’t remember that happen- 
ing. 

“Q. You remember their having asked you about the 
list? A. They asked me about the list, as I remember, and 
I gave it to them that day, as you remember. 

“Q. Did you discuss with them the distribution of the 
rest of the furniture in the house? A. Oh, no, because Mr. 
Bornet said what he was going to do. 

“Q. With reference to the property in the house? A. 
At least, he said that there were certain things that they 
thought they could do. 

“Q. Don’t you remember having suggested to them that 
vou were going to distribute it in accordance with Miss 

mr O O 

Jane’s wishes? A. I have no definite recollection of that. 

“Q. Do you remeiliber having told them that you did not 
remember all of Miss Jane’s wishes with reference to this 
property? A. I did not, because I did not know then that 
verbal wishes counted in an estate. 

“Q. Did you know anything about what she wanted done 
with the property, and did you mention it in your discus¬ 
sion with these two gentlemen ? A. What is that ? 

60 “Q. Did you mention, in your discussion with 

these two gentlemen, the question of what Miss Riggs 
had wanted done with this household furniture? A. No. 

“Q. You don’t remember discussing it? A. I don’t 
remember it. 

“Q. Do you remember having told them that you did not 
want it? A. I can’t remember just what I said about that. 

“Q. Do you remember having told them that you did not 
feel entitled to it? A. No, I don’t remember saying that. 
I know I was very angry, and I can’t remember, except I 
thought they were the executors and had to come up to 
make the plans for the summer. 

“Q. Do you remember having told them that you did not 
want the burden of distributing it among the family? A. 
I have no recollection of that. 

“Q. Did you discuss this interview subsequently, either 
with Colonel Riggs, or with Father Riggs? A. I must have 
discussed it every time we saw’ each other, which was 
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several times. I must have done it. I cannot say just 
what I said, or how I said it. 

“Q. Do you remember telling either or both of them that 
w T hat you had told the executors was that you did not feel 
entitled to the property? A. No, I don’t remember that. 
At present I have no recollection of it.” 


I have talked to Colonel E. Francis Riggs frequently 
about this matter, but I never told him I did not ^vant “the 
burden of distributing”; those were not the words I 
61 used. I had not had anv direction or advice at that 
time, and I had none until I went to Mr. Hickey, my 
attorney. I always felt that if Mr. Alfred Riggs was here, 
I could have gone to him and talked it over, but j he was in 
Europe. When I went to Mr. Hoover, he said he did not 
know the details of it, so I had no one to talk it lover with 
or give me advice until I went to Mr. Hickey. (Bjeing asked 
whether she remembers discussing the question of this 
property being a burden:) “I don’t rememberj using the 
word ‘burden’.” I do not remember telling Father Riggs 
that it was terrible for Miss Riggs to have left nie with the 
task of handling this property, or that it ^vas a tbrrible will 
so far as I was concerned. 

I did not write the letter of June 19,1930, in the presence 
of Mr. Alfred Riggs and Mr. Bornet. As soon hs I could, 
which was the next morning after they had been tjhere, I sat 
down and wrote the letter. I wanted to do it as quickly as 
possible, as Mr. Bornet has asked me to do it. ij wrote the 
letter in my own handwriting and in my own wording as 
far as I know. Mr. Bornet suggested something along that 
line, but “I put it into my own words and wrote it 
absolutelv”. 

I remember Mr. Bornet saying that my family might 
make trouble. “I said, ‘Mr. Bornet, you don’t know my 
family.’ He said if I died, they would immediately step in 
and give them a lot of trouble. ’ ’ This made me very angry. 
He did not say that they would claim the property. I 
thought that Mr. Bornet meant that he thought |my family 
might make trouble and that the property would Idevolve to 
my heirs, and my natural heir was my mother, j That was 
wliat I understood Mr. Bornet to say. 

I was in Miss Riggs’ home for about twenty Jive years. 
Miss Alice Riggs had been an invalid and had! a trained 


i 
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nurse. She got better. I came to take her out walking, 

and be with her in the evening when Miss Janie went out. 

After that they both became invalids. I staved there and 

*> 

took care of them. I could not say what I did. I did a 

62 little of everything. I had a salary that covered 
my clothes and incidentals. I have made no attempt 

to distribute the property in Item V of the Will to any of 
the Riggs family, although I have often discussed it with 
Colonel Riggs and Father Riggs. (Mr. Lesh interposed 
to sav that the property has not vet been turned over to the 
witness.) I thought I had no right to distribute the 
property. 

I do not remember discussing with Colonel Riggs or 
Father Riggs what I would do with the property when I 
got it. I have thought a great deal about it, but I never 
remember discussing with them what I would do with it. 
I probably did, but I can’t remember it now. Last Fall 
after I received the letter of September 9, 1931 (Respond¬ 
ent’s Exhibit 4), Colonel Riggs came to see me. 

“Q. Do you remember having told him that you did not 
feel that it should be given all to him and his brother? A. 
I had never felt I should give it all to Colonel Riggs, on 
account of the wording of the rest of the Will. 

“Q. Do you remember at that time you told him you felt 
some of it should go to the French and the British cousins? 
A. I have thought a great deal, but what I felt I didn’t see 
had much value legally. 

“Q. I am asking you about what you told the Colonel? 
A. I think I did tell him then that I thought he was not the 
only heir, surmising that it was to be distributed, or sup¬ 
posing that it was not mine legally, though Mr. Hickey had 
told me it was mine legally. Certainly it was not mine to 
turn to Colonel Riggs, so I told him I was very sorry, 

63 because I had a feeling about it. But, as I say, feel¬ 
ings don’t come into this affair. 

“Q. Did you tell him that it was your idea that some of 
that household furniture and effects should go to the 
Howards in Great Britain? A. Am I obliged to answer 
this, your Honor?” 

(Mr. Lesh objected to the question as being immaterial, 
explaining that he did so only because the witness appeared 
to have personal reasons for objecting to answering. Mr. 
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Segal said that the purpose of the question was to try to 
explain the two letters Mr. Lesh had offered in evidence. 
The Court permitted the question, whereupon t(ie witness 
answered:) 

“A. I did.” ! 

i 

j 

I don’t remember telling Colonel Riggs during the Octo¬ 
ber interview that I wanted it for myself. I was ^erv much 
agitated and very much bothered, and I thought possibly 
he came to discuss it sort of amicably, and then SI found I 
was getting so nervous that I couldn’t talk about it. I 
don’t remember ever having told Colonel Riggs that I 
wanted this property for myself. 

Mr. Bornet did not say, when he and Mr. Riggs came to 
see me at the house on June 18, 1930, that my family might 
inherit the property; he said 44 make trouble”^ that was 
what made me so angry. Mr. Bornet said that th0y planned 
to pass the pictures as family portraits, and j that they 
would also trv to avoid a sale of the furniture and effects 

%r 

in the house. I said I hoped so, as I would hate to see Miss 
Alice’s and Miss Jane’s goods put up at auctibn. When 
Mr. Bornet said they would try to pass pictures' as family 
portraits, that surprised me because you cannot pass a 
landscape as a family portrait. There were Riggs family 
portraits referred to in the will, but there were other pic¬ 
tures. He told me he would try to avoid a sale of them and 
of the other things in the house that pass under; Article V 
of the will. 

64 Further Testimony on Behalf of Exceptant. 

I 

The exceptant, E. Francis Riggs, was duly sjworn as a 
witness in his own behalf and testified as follow®: 

Direct examination. 

i 

i 

By Mr. Segal: 

j 

I am E. Francis Riggs, the exceptant in this! case, and 
one of the two nephews of Jane A. Riggs who reside in this 
country. At the time I sent the letter of September 9, 
1931 (Respondent’s Exhibit- 3-A, 3-B, and 3-C),|I had had 
a telephone conversation with Miss McMullen. The letter 
states that 4 ‘in continuance of our telephone conversation 
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of yesterday.’ ’ I am not quite sure what happened in this 
telephone conversation, I don’t really remember, but I 
think I made an effort to see her, but could not do so, so I 
wrote her instead. 

I had between five and seven long conversations with 
Miss McMullen from (June 11, 1930) the date of the death 
of Miss Jane Riggs, to (October 26, 1931) when I filed the 
exceptions to this account. The first conversation must 
have been about June 19, 1930, and after the letter of June 
19, 1930, was sent to the bank, and took place at the Eye 
Street house. In this conversation we did not discuss any 
details because I fdund that Miss McMullen was very much 
pressed and excited, apparently, about this duty she had 
under the will, this apparent bequest of a large amount of 
property, she not knowing what my Aunt’s wishes were. 
She felt that responsibility. This is what she told me at 
that time and on several occasions. At that time I found 
Miss McMullen hurt at the attitude of Mr. Bornet. 

“Q. What did she say about this property at that time? 
A. She at this first visit was most explicit to me, that she 
herself had no moral right to any of the property in the 
house. She said that to me again many times at other 
conversations. The subject of her legal right at 
65 that time did not come up, because I gathered that 
she was not interested in the legal right.” 

This took place at the first conversation I had with her 
which must have been the day after the date (June 19, 
1930) of that letter, very shortly after the death. I fix it 
this way. My aunt died on the 11th. She was buried, I 
think, on the 13th. At that time the only people who knew 
the contents of the will were the trust officers. I asked 
them to open the will to see whether there were any re¬ 
quests about the funeral. It was about five days later 
when the National Savings and Trust Company communi¬ 
cated a copy of the will to me, probably the 17th or 18th. 
I thought about the will overnight, and the next morning I 
called Mr. Bornet on the telephone and drew his attention 
to this Item V. My recollection is that I went in to see 
him that afternoon or the next day, and there I found Mr. 
Alfred Riggs, who had come over, in consultation with Mr. 
Bornet. Then I went to see Miss McMullen, and as she 
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was still very hurt at Mr. Bornet, it must have b^en a very 
few days or the next day after that letter. Subsequent 
conversations took place, one possibly a week later, one 
possibly a week after that, and we had five or six conver¬ 
sations in the period of two or three months, j (Witness 
was asked by his counsel on what other occasions. Miss Mc¬ 
Mullen had told him that she felt she had no claim on this 
property and did not want it, and answered:) These conver¬ 
sations took place, as far as I can remember, at the Eye 
Street home. Miss McMullen repeated to me again and 
again that she had no moral right to the property. We 
both agreed that the property was valuable property. 

‘‘By the Court: j 

“Q. Agreed what? A. That the property wa& valuable 
property. Miss McMullen in her testimony says that I 
asked her to make a will leaving all this property to 
66 me. I certainly have no recollection of spying that, 
but what I do recollect saying is this, \yhen Miss 
McMullen expressed anxiety and worry, and said she was 
being made ill by this burden, this responsibility of distri¬ 
bution, I told her that she might—she said to me| ‘ Suppos¬ 
ing I die. I may die.’ I said to her that she might very 
properly make a will and leave whatever she j would be 
entitled to under Item V to the executors. That; is what I 
remember saying. I don’t remember saying leaye it all to 
me.” j 

| 

I had no discussion with Miss McMullen abofit attempt¬ 
ing to find further instructions or lists. For reasons of 
my own, I have always been convinced that there never was 
a list, and she and I agreed that there were no further 
lists. 


By Mr. Segal: 

“Q. You say that she did not speak to youj however, 
with reference to the responsibility of distributing this? 
A. Oh, yes. She was very much worried. She said that 
she was being made ill by the responsibility of distribution. 
How would she distribute it? At first she said that she 
would not accept any, that she had no moral right to any 

4—5822a i 
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of the property in the house. Later that opinion was 
slightly modified, so that at the end of, say, three months, 
little by little, she accepted the—she gave the impression 
that she was also an heir, and would share with the family 
heirs.” 

By three months, I mean three months after the date of 
death, although this is a broad estimate. 

On cross-examination by Mr. Lesh, said witness further 
testified: 

I do not remember when Miss McMullen retained 
67 counsel. I think that she told me in September, 
1930, that she had done so. I should say that I 
heard of it about three months after the death. 

Thomas Lawrason Riggs. 

Thomas Lawrason Riggs was called as a witness in be¬ 
half of the Exceptant and, after being duly sworn, testified 
as follows: 

Direct examination. 

By Mr. Segal: 

I am Thomas Lawrason Riggs, the brother of Colonel 
Riggs who just testified. I am one of the two newphews re¬ 
siding in this country. Shortly after the death of Miss 
Riggs, I had several conversations with Miss McMullen 
about the furniture and other articles in the Eye Street 
home. These conversations took place about the middle of 
June in the Eye Street home. Miss McMullen suggested 
that I indicate the furniture I would be interested in hav¬ 
ing. I told what I would like to have and what my brother 
would like to have. 

In about March, 1931, I had a conversation with Miss 
McMullen at 1722 Eye Street, where she then resided. In 
this conversation Miss McMullen discussed the contents of 
the house. During this time Miss McMullen discussed dis¬ 
tributing the property, and she gave me the impression of 
not having made up her mind how it would be distributed 
and was inclined to consider that the relatives in Europe 
should be included, besides my brother and myself in the 
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distribution, but that she had not made up her niiind. She 
implied in my last conversation with her that she inight feel 
justified in taking a considerable portion of the property, 
but she at no time said anything definite. This 1 conversa¬ 
tion took place in the early part of 1931. 

Prior to March, 1931, she never indicated to nie that she 
would possibly take any of the property herselfJ Prior to 
March, 1931, she indicated that she was regarding the re¬ 
sponsibility of distribution as a very great and; undesired 
one which she regretted having put upon her, and 
68 which she was at a loss to know how to fulfill. She 
criticised the provision of the will in leaving the prop¬ 
erty to her in this manner strongly. My recollection is that 
she said it was 41 terrible’’ or “awful” or some word of that 
sort. 

I had not seen Miss McMullen for some months prior to 
the time when I wrote to her the letter of Augupt 23, 1931 
(Respondent’s Exhibit 4). This letter was written as a re¬ 
sult of a conference I had with my brother. j 

On cross-examination by Mr. Lesh, said witness further 
testified: 

Miss McMullen discussed her predicament with me from 
a moral point of view. I was not aware that the Riggs fam¬ 
ily were telling her that the property was not hers. That 
is not my impression, but that it was entrusted tlo her with 
certain responsibilities. 

(The Court asked if either side wanted the Court to know 
why Colonel Riggs and Father Riggs changed their minds 
after expressing their views in the letters of September 9, 
1931, and August 23, 1931, that they did not intend to ob¬ 
ject to the distribution of the property to Miss McMullen.) 

j 

Whereupon said witness, Father Lawrason Riggs, fur¬ 
ther testified as follows: 

I wrote that letter under the impression that a distribu¬ 
tion would be made, and that I did not intend to dispute such 
distribution. I mean a distribution by Miss McMullen in 
part of the property. It was my understanding that sub¬ 
stantially all would be distributed. When she stated earlier 
in the year that she thought she would keep part of the prop¬ 
erty for herself, she did not state, that as something she 
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intended to do, but it was suggested as a possibility. I have 
not changed my position about protesting against what she 
does. I am merely Consenting to give my recollections of 
what happened. In these letters my brother and I each state 
we are not disposed to object to the distribution of the prop¬ 
erty to her, and I am not objecting. 

69 Thereupon the exceptant, E. Francis Riggs, gave 
testimony on his own behalf as follows: 

When I wrote that letter (of September 9, 1931) I was 
under the impression for many months that Miss McMullen 
was going to make a distribution. I did not see her for 
many months until the month of October, 1931, when, to my 
intense surprise, I found, or thought I found, that Miss Mc¬ 
Mullen’s mind was that she was not going to distribute. I 
then consulted my brother, and then for the first time con¬ 
sulted counsel. 

(The Court interposed and said this answered its ques¬ 
tion; and that witness’ statement or explanation of the 
change of mind was that he had acted under one under¬ 
standing which he later concluded was not the correct one.) 

My brother, when I discussed this with him, thought that 
he should not be the one to take action. 

_ 1 

(The Court interposed and said the witness had a perfect 
right to change his mind. The Court had desired to know 
if the witness wanted to explain why he had done so.) 

My final conversation with Miss McMullen was on the 
day prior to the filing of the exceptions. 

Alfred R. Riggs. 

Alfred Riggs, who had theretofore testified as a witness 
on behalf of the Exceptant, was recalled and testified on fur¬ 
ther cross-examination by Mr. Gatley, as follows: 

As between Mr. Bornet and myself, I think I did most of 
the talking at the time Mr. Bornet and I went to see Miss 
McMullen on June 18,1930. I do not recollect at any time 
during that interview that Mr. Bornet said to Miss Mc¬ 
Mullen that in the event of her death her family might make 
trouble. I do not recall that Mr. Bornet at that time under- 
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took to tell Miss McMullen what disposition the executors 
intended to make of the property mentioned in Item V of 
the Will. 


i 

On further redirect examination by Mr. Segal, said wit¬ 
ness testified: 

i 

70 I do not remember that Mr. Bornet said Miss Mc¬ 
Mullen’s family would get the property in the event 
she died during the administration of this estate. I don’t 
remember Mr. Bornet telling her anything in reference to 
her family. I remember saying to Miss McMullen that I 
considered her almost a member of the family, and felt that 
there would be no trouble in our settling this matter if she 
lived, but in case of her death there might be complications, 
and we thought we should be protected. 


(When asked who brought up the question of! what was 
to be done with the property, witness replied:) 

We discussed Item V of the Will with Miss Mcllullen and 
impressed upon her the importance of making a very thor¬ 
ough search to find any memorandum which sh^ was able 
to find in the house. 

The question was never raised by Miss McMjullen with 
me whether Miss McMullen would keep the property her¬ 
self. I have always assumed that she would distribute the 
property. We discussed the subject of this renunciation 
with her only in that general way, that is, that jin case of 
her death there might be complications. I do nof know who 
brought that question up. 


David Bornet. 

i 

Mr. Bornet, theretofore called on behalf of the Ex¬ 
ceptant, was recalled to the stand by Mr. Gatley and testi¬ 
fied on further cross-examination as follows: 

Questioned by Mr. Gatley: j 

i 

I did not say, during the interview at Miss Riggs’ home 
on June 18, 1930, that in the event of the death of Miss 
McMullen “her family might make trouble with respect to 
the property embraced in Article V of the Will”. The 
furthest I could have possibly pointed out to her were 
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the complications that would possibly arise in the event of 
her death before distribution. I probably brought that par¬ 
ticular subject up out of an abundance of precaution be¬ 
cause of the experience I have had in such matters. 

71 I brought the subject up just merely to show that the 
estate would probably go to her next of kin in the 

event of her death. On that occasion I did not undertake 
to tell her what disposition would be made by the executors 
of the property in Item V of the Will. 

On further cross-examination by Mr. Lesh, said witness 
testified: 

In discussing what would happen in the event of Miss 
McMullen’s death, I did not use the word “trouble”. I am 
negativing the word “trouble”. It was never discussed in 
any sense of trouble. It was complications that might arise 
in the administration of the estate. These complications 
would be between her next of kin, on the one hand, and the 
executors, on the other. I did bring that topic up just in 
general conversation. 

On further cross-examination by Mr. Gatley, said witness 
testified: 

“Q. The letter followed the conversation? A. Yes. 

“Q. And came to you the next day? A. Yes. 

“Mr. Gatley: That is all. 

“The Witness: May I add one thing more, in justifica¬ 
tion about myself? The comment was made before that I 
was a member of the Bar, and so forth. I want to make it 
very clear that I did not attempt to advise Miss McMullen 
on that day in any capacity. At the time Mr. Riggs and I 
started this conversation with Miss McMullen, I think Mr. 
Alfred Riggs made very clear to the lady that she had cer¬ 
tain rights and that we were talking to her in the most 
friendly way, and that we regarded her as a member of the 
family, and that she could consult an attorney, but we were 
pointing out the various angles to her, and she always had 
her rights. It was brought to her attention that she had 
legal rights in the matter, and I feel, in justice to myself 
and to Mr. Riggs, that that ought to be brought to 

72 the attention of the Court.” 
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i 

By Mr. Lesh: 

i 

i 

‘ 4 Q. Mr. Bornet, since you speak in your personal capac¬ 
ity, may I respond somewhat in my personal capacity? A. 
Yes sir. 

“Q. Mr. Alfred Biggs and your Trust Company have 
seen to it that she has gotten her rights, and we are per¬ 
fectly satisfied.” 

i 

The Court then inquired of counsel what was the ques¬ 
tion of law, and whether it was whether she had the right to 
change her mind. Mr. Lesh responded that the| Court had 
stated it almost exactly, but that it was whether she had a 
right to change her opinion rather than her mind, and 
agreed to the Court’s addition of the question whether she 
had the right to withdraw the letter that she wrote. Mr. 
Lesh asked Mr. Segal to distinguish the Court of Appeals 
case of O'Brien v. McCarthy , 52 App. D. C. 183, and he 
would submit without argument. Mr. Segai said the 
O'Brien case is not a case of renunciation an^ that he is 
not relying on the trust point of the exceptions to the final 
account filed by the Exceptant, E. Francis Biggs. The 
Court inquired of him whether his position wasj that if the 
property goes to Miss McMullen, his clients have the 
remedy in another forum by filing a bill to remove her as 
trustee. Mr. Segal responded that this was his view, and 
that what was before the Court was the effect! of the re¬ 
nunciation on the title, the effect of subsequent events, and 
whether or not the renunciation can be reconsidered, and 
on what basis, and the remedy. 

The hearing thereupon was concluded. | 

I 

Be it further remembered that the foregoiig contains 
a true and correct statement of the substanc^ of all the 
testimony and proceedings at the hearing of! this cause 
bearing upon issues involved and the Assignment of Er¬ 
rors of the Exceptant, and the same is accordingly ap- 

i 

i 

i 

i 


i 

i 
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proved, signed and sealed as such and ordered to be- 
73 come and be part of the record on the appeal of the 
said cause this 22d day of October, 1932. 

JESSE C. ADKINS, 

Justice . 


Approved: 

PAUL M. SEGAL, 

CARBERY O’SHEA, 

PAUL M. SEGAL and 
CARBERY O’SHEA, 

Attorneys for Exceptant . 

HARRY K. HICKEY, 

PAUL E. LESH, 

PAUL E. LESH and 
HARRY K. HICKEY, 

Attorneys for Mary F. McMullen. 
H. PRESCOTT GATLEY, 

H. PRESCOTT GATLEY, 

Attorney for Co^executors. 
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of Wills, D. C., Clerk of Probate Court. Approved Oct. 22, 
1932. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court. Donovan, Bond, Raichle & Alvord, 1010 
Shoreham Building, Washington, D. C. 


Endorsed on cover: District of Columbia Supreme 
Court. No. 5822. E. Francis Riggs, appellant, vs. Mary F. 
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Special Calendar 


E. FRANCIS RIGGS, Appellant , 
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SAVINGS AND TRUST COMPANY kND 
ALFRED RIGGS, EXECUTORS, j 

Appellees . 
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District of Columbia 


BRIEF ON BEHALF OF APPELLANT.! 
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QUESTION PRESENTED. 

The sole question presented on this appeal is whfether 
Mary McMullen rejected and renounced the bequest of 
the property mentioned in Item V of the Will qf the 
testatrix, Jane A. Riggs. 

The question presented arose on Exceptions filled to 
the Final Account of the executors (R. 12). In the 
court below, the appellant relied on Exception II (g). 


| 

i 

i 

i 
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THE PARTIES. 

The appellant, E. Francis Riggs, is a nephew of the 
testatrix (R. 7). He is one of the beneficiaries under 
the Will of Jane A. Riggs and a beneficiary of the 
trust created bv the Will. 

9 / 

The appellee, Mary McMullen is named a beneficiary 

under the trust created by the Will, and also the bene- 

ficiarv under Item V of the Will. 

* 

The appellees, National Savings and Trust Com¬ 
pany, and Alfred Riggs, the executors under the Will, 
take the neutral position of stakeholders. 

THE FACTS. 

The testatrix, Miss Jane A. Riggs, died June 11, 
1930. 

Her Will contained the following provisions for the 
benefit of the appellee, Mary McMullen: 

“Unto said Mary F. McMullen Fifteen hundred 
dollars ($1,500) per annum, payable in equal 
monthly installments from the date of my death 
and for and during the term of her natural life ’ ’ 
(R. 5). 

****** 

“Item V. I give and bequeath all of my jewelry, 
the balance of my silver, my clothes, articles of 
personal adornment and the rest of my household 
furniture and effects contained in my present 
home, 1617 I Street, Northwest, Washington, D. C., 
of every character and description, absolutely, 
unto Mary F. McMullen, my wishes with respect to 
which are fully understood by her” (R. 2). 

No objection is made to the annuity of $1,500 pay¬ 
able to Mary F. McMullen. 

The property mentioned in Item V of the Will is ap- 
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_ I 

praised in the account at $25,000 (R. 10), and consists 
mostly of very valuable paintings. 

Mary McMullen was not related to the testatrix: She 
had been in her employ for a period of aboulf “25 
years” prior to her death (R. 45). Her duties ip this 
position are only generally described in the record (R. 
45, 46). Apparently, she acted for Miss Riggs in the 
capacity of housekeeper and companion. In consider¬ 
ation of the performance of her duties, she was paid a 
salary “that covered my clothes and incidentals; ’ (R. 
46). * j 

About a week after the death of the testatrix, Mr. 
Bornet, assistant trust officer of the National Savings 
and Trust Company, and Alfred E. Riggs, the co-execu- 
tor, visited the Riggs home and discussed with Mary 
McMullen various questions arising under the Will in¬ 
cluding Miss Riggs’ wishes with respect to Itend V of 
the Will. ! 

The morning after this conference Miss Mc^Iullen 
delivered to the National Savings and Trust Cottipany 
the following renunciation which she had written that 
morning in her own handwriting and in her own words 
“absolutely” (R. 45): j 

“1617 I Street ]N T . W., 
Washington] D. C. 

I, Mary Floyd McMullen on the 19th oij June 
1930 do hereby declare that I relinquish any claim 
to the estate of the late Jane A. Riggs other than 
the annuity mentioned in Article IX. 

The implied bequest in Item V I consider! solely 
in the light of a trusteeship to carry out the wishes 
of the deceased as per memorandum. 

! 

(Signed) Maby Floyd McMullen 

Witness: 

(Signed) Josephine O’Donnell” 

(R. 29, 30). 


I 

i 
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The purpose and intended effect of this renunciation 
are explained by the testimony of the witnesses pres¬ 
ent at this conference. 

Testimony of David Bornet. 

Mr. David Bornet testified that prior to the confer¬ 
ence he and Mr. Alfred Riggs had not “discussed what 
we were going to talk to Miss McMullen about * * 
other than just generally what to do about the house, 
as this was, I think, my first meeting with Mr. Riggs” 
(R. 33). 

Inasmuch as Item V contained the words “my wishes 
with respect to which are fully understood by her” 
(Miss McMullen), Mr. Bornet and Mr. Riggs asked 
Miss McMullen “what Miss Riggs’ wishes were with 
regard to this property” (R. 33). This discussion was 
described as follows: 

“My recollection is that when we went there 
•/ 

Miss McMullen was somewhat taken back bv the 
fact that she had no specific instructions from Miss 
Riggs as to the disposition of the things left to 
her in Item V. If I recall now, she referred to the 
letter of June 4, 1922, and may have shown it to 
Mr. Alfred Riggs and to me at that time, I do not 
recall that. Miss McMullen, apparently being 
somewhat uncertain as to what was expected of 
her, indicated that she was surprised. If I have 
my recollection straight, she did not know what 
she was going to do with this property. She indi¬ 
cated some articles of furniture that she would 
like to have as her own. I thought probably this 
letter arose out of the natural consequences of 
our discussion, the uncertainty about the thing. 
‘I think we discussed with her the manner in which 
this property might go in the event it was not an 
absolute bequest to her, and I recall that she did 
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i 

i 
l 

i 

i 

j 

i 

i 

not feel it ought to go that way because it was not 
natural for it to go that way. I think a mdthod 
of avoiding that or developing this thing resulted 
in this particular letter that was written’ ”j (R. 
34). 

The witness did not know whether Miss McMullen 
had been previously advised as to her legal rights nor 
did he undertake to advise her at the conference. He 

i 

testified: 

I 

i 

“I want to make it very clear that I did not at¬ 
tempt to advise Miss McMullen on that day iri any 
capacity. At the time Mr. Riggs and I started this 
conversation with Miss McMullen, I think Mr. Al¬ 
fred Riggs made very clear to the lady that she 
had certain rights and that we were talking tb her 
in the most friendly way, and that we regairded 
her as a member of the family, and that she 4°uld 
consult an attorney, but we were pointing out the 
various angles to her, and she always had her 
rights. It was brought to her attention that she 
had legal rights in the matter, and I feel, in! jus¬ 
tice to myself and to Mr. Riggs, that that ought to 
be brought to the attention of the Court” (Rj 54). 

i 

The testimony shows she was familiar with the | pro¬ 
visions of the Will. Out of abundance of caution; Mr. 
Bornet at the conference raised the point of ho^ the 
property would be distributed if Miss McMullen | died 
before the wishes of Miss Riggs were made knov^n by 
Miss McMullen. He testified: 

“My recollection of the discussion of the spe¬ 
cific way the property would go in the event Miss 
McMullen died was that it would go to her estate 
and be distributed among people who were not of 
the Riggs family. I do not recall what she!said 
about that” (R. 35). 
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At this conference, Miss McMullen showed the exec¬ 
utors the letter of June 4, 1922, which she later sur¬ 
rendered to the trust company and referred to in her 
letter of renunciation. The letter states how Miss 
Riggs wanted her sister to distribute a number of ar¬ 
ticles of small value. It says, “In case Sister Alice 
outlives me, I wish Mary McMullen to attend to these 
requests for me. ,, —meaning obviously if Alice died 
before she did (R. 31). No mention is made in the 
letter of the bulk of the property included under 
Item V. 

Testimony of Alfred R. Riggs. 

Mr. Alfred Riggs testified that at the conference thev 
discussed “a great many matters in connection with 
settlement of the estate, keeping the house open, the 
servants, and Item V of the Will” (R. 36). There was 
also “a discussion as to what might happen to the 
property in the event Miss McMullen should pass on. I 
told her that I had every confidence in her and felt 
certain that it would be her intention to carrv out Miss 

mt 

Riggs’ wishes absolutely, but if she should die, there 
might be some serious complications in the distribu¬ 
tion of the property on account of possible claims by 
her heirs” (R. 36). In reply to this 

“She was very emphatic that in her opinion she 
was not entitled to any of the property for her 
own use, and that it was a great burden on her to 
be compelled to work out the distribution of the 
property, as she did not know of any list” (R. 36). 

******* 

“Miss McMullen was quite emphatic that she 
did not feel that any of this property belonged to 
her, or that she had any title to it, and that the 
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responsibility on her was the distribution of the 
property. I had suggested to her the possible 
complications in the case of her death, which I 
thought might have conveyed to her the idea! that 
if she were to live, she would have had the Same 
right to it that her heirs would have had in the 
case of her death” (R. 37). 

Testimony of Mary F. McMullen. 

Miss McMullen testified that at the conference the 
executors discussed whether she 4 ‘could stay at the 
house,” “the number of servants”, whether they 
should keep the house open, Item V of the Willi etc. 
She then handed to Mr. Bornet the letter of June 4, 
1922, signed by Miss Jane A. Riggs with respect tb the 
disposition of some minor items of her estate. | She 
testified “then Mr. Bornet said he thought it would be a 
good plan for me to make some provision in case pf my 
death, because if I died before the will was carried out, 
my family could make trouble” (R. 39). Mr. Bornet 
explained this statement at pages 53 and 54 of the 
record. 

i 

Miss McMullen testified that at the time she talked to 
Mr. Bornet and Mr. Riggs she did not realize “tjmt I 
had a legal right to the property in Item V of the| Will 
worth about $25,000” (R. 39). It appears from her 
subsequent testimony, however, that she understood 
Mr. Bornet to say that “the property would devolve 
to my heirs, and my natural heir was my moljher” 
(R. 45). 

Miss McMullen’s explanation of the renouncement of 
the bequest is as follows: 

i 

4 ‘ Then they made the different plans, and then 
Mr. Bornet said he thought it would be a good; plan 
for me to make some provision in case of my death, 
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because if I died before the will was carried out, 
my family could make trouble. I was very much 
annoyed at that, and so I waited until they went, 
and then after that was over—he got up, and they 
went around—he and Mr. Riggs—in the house, and 
looked at the things downstairs. Mr. Bornet said 
what they had planned to do. I was still terribly 
upset about the whole thing, and the next morning 
I went up in my room and wrote that and took it 
to the bank and handed it in” (R. 39). 

This was her onlv reason for making the renuncia- 
tion she drew up herself. 

On cross-examination, Mary McMullen did not re¬ 
member discussing what would happen to the prop¬ 
erty if she died, but she remembered Mr. Bornet say¬ 
ing it would “devolve to my heirs” (R. 43, 45). She 
remembered no discussion about distributing the prop¬ 
erty in Item V, because she said Mr. Bornet said, “he 
said that there were certain things that they thought 
they could do” (R. 44). (See testimony of Alfred 
Riggs, R. 36.) She said she did not discuss what Miss 
Riggs wanted done with the household furniture, but 
she could not remember “just what she said about” 
not wanting the property (R. 44). 

Relative to conversations after the renunciation 
when asked if she remembered discussing with E. 
Francis Riggs the property being a burden she replied 
“I don’t remember using the word ‘burden’,” and the 
words “burden of distributing” were “not the words 
I used” (R. 45). 

The day after she delivered the renunciation to the 
trust company, Mr. Stetson of the trust company ad¬ 
vised her that the renunciation was of no legal effect 
(R. 39). “So I put my mind perfectly clear about it, 
because Mr. Stetson told me it meant nothing” (R. 
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39). Following this advice Mary McMullen again felt, 
as shown in her subsequent conversations, that sh^ had 
no moral right to the property and that Item V im¬ 
posed a responsibility which she did not want to as¬ 
sume. These conversations are important as corrob¬ 
orating and explaining the reasons she gave iii the 
letter of June 19, 1930, for renouncing the bequest. 

i 

Conversations After June 19 , 1930 . 


Soon after the delivery of the renunciation by Miss 

McMullen, E. Francis Riggs saw her. He testified: 

i 

i 

i 

“She at this first visit was most explicit to me, 
that she herself had no moral right to any oi the 
property in the house. She said that to me again 
many times at other conversations. The subject 
of her legal right at that time did not come up, be¬ 
cause I gathered that she was not interested in the 
legal right” (R. 48). 


* * * * * * * * 

“Miss McMullen repeated to me again and again 
that she had no moral right to this property. We 
both agreed that the propertv was valuable prop¬ 
erty” (R. 49). ’ I 

# # * # * * # # 

“At first she said that she would not accept;any, 
that she had no moral right to any of the property 
in the house. Later that opinion was slightly 
modified, so that at the end of, say three months, 
little by little, she accepted the—she gave the im¬ 
pression that she was also an heir, and would share 
with the family heirs” (R. 49, 50). 


T. Lawrason Riggs testified : 


“She indicated prior to that time that she re¬ 
garded the responsibility as a very great and un- 
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desired one, which she regretted having been put 
on her, which she was at a loss to know how to 
fulfill.” (R, 51). 

He said she criticized “strongly” the provision of 
the Will and “said it was ‘terrible 7 or ‘awful 7 , or some 
word of that sort 77 (R. 51). 

Miss McMullen said she got a lawyer in August, 
1931. She said that until Colonel Riggs in July, 1930, 
asked her to will the things to him she did not realize 
that they must be hers in fact (R. 39). Colonel Riggs 
testified that he made no such request, that he remem¬ 
bered telling her that she might possibly make a will 
leaving to the executors whatever property she was en¬ 
titled to under Item V. He did this after she had 
“expressed anxiety and worry, and said she was being 
made ill by this burden, this responsibility of distribu¬ 
tion 77 (R. 49). 

At the trial, the appellee, Mary McMullen, introduced 
two letters addressed to her, one signed by the appel¬ 
lant, E. Francis Riggs, and the other signed by his 
brother, T. Lawrason Riggs. Each of these letters con¬ 
tains the statement that the sender does not intend to 
question the distribution by the executors to Miss Mc¬ 
Mullen of the property mentioned in Item V of the 
Will. At the suggestion of the Court, the senders of 
these letters were asked why they had changed their 
minds with respect to the distribution of the property. 

E. Francis Riggs testified: 

“When I wrote that letter (of September 9, 
1931) I was under the impression for many months 
that Miss McMullen was going to make a distribu¬ 
tion. I did not see her for manv months until the 
month of October, 1931, when to my intense sur¬ 
prise, I found, or thought I found, that Miss Me- 




Mullen’s mind was that she was not going to dis¬ 
tribute. I then consulted my brother, and; then 
for the first time consulted counsel” (R. 52 

T. Lawrason Riggs testified: 

“I wrote that letter under the impressioii that 
a distribution would be made, and that I did not 
intend to dispute such distribution. I mean k dis¬ 
tribution by Miss McMullen in part of the prop¬ 
erty. It was my understanding that substantially 
all would be distributed” (R. 51). j 

ASSIGNMENT OF ERRORS RELIED UPON. 

4 4 (1) The Court erred in overruling and not 
sustaining Exception numbered II (g) of the 
Exceptant. 

(2) The Court erred in approving the firsjt and 
final account of the executors. 

(4) The Court erred in holding that the letter 
signed bv Marv F. McMullen on June 19, '1930, 
was not a renunciation of the property in Item 
V of the Will of Jane A. Riggs. 

(6) The Court erred in its interpretation df the 
meaning and effect of the letter of June 19, 1930. 

_ i 

(7) The Court erred in holding that Mary F. 

McMullen could change her mind and revoke the 
renunciation of the property in Item V of said 
Will. | 

(8) The Court erred in stating as a fact jin its 

opinion that Mary F. McMullen promptly in¬ 
formed the executors that she changed her mind 
regarding renouncing the property in Item; V of 
said Will. v j 

(9) The Court erred in considering as material 
to the issues the testimony of Mary F. McMullen 
as to what Mr. Stetson of the National Savings & 
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Trust Company told her regarding the legal effect 
of the letter of June 19, 1930. 

(12) The Court erred in considering letters of 
September 4, 1931, and August 23, 1931 (Respon¬ 
dent’s exhibits 3-A, 3-B and 3-C, and 4), of Mary 
F. McMullen, in reaching its decision. 

(13) The Court erred in considering, in reaching 
its decision, anv evidence in the record relating to 
the supposed non-reliance by the Exceptant on the 
letter of June 19, 1930, or any oral renunciations 
by Mary F. McMullen. 

(14) The Court erred in considering as mate¬ 
rial or relevant to the issues all testimony relat- 
ing to whether the Exceptant or any one else re¬ 
lied on the letter of June 19, 1930, or any oral re¬ 
nunciation of the bequest in Item V of said Will. 

(16) The Court erred in holding that Mary F. 
McMullen did not make a binding renunciation of 
the bequest in Item V of the Will of Jane A. Riggs, 
deceased” (R. 23, 24). 

ARGUMENT. 

I. 

Mary McMullen Clearly and Unequivocally Renounced 
the Bequest Intended by Item V of the Will of 
Jane A. Riggs. 

In the written instrument filed with the co-executor 
on June 19, 1930, Mary F. McMullen stated: “that I 
relinquish any claim to the estate of the late Jane A. 
Riggs other than the annuity mentioned in Article 
IX”. She wrote this letter in her own handwriting 
and she used “her own words”. She stated that she 
“relinquished” her claims under the Will except as to 
the annuity. This is a clear statement of rejection 




and renunciation of her right under the Will tb the 
property described by Item V. 

Nor can it be doubted on the testimony that she in¬ 
tended to renounce. This renunciation was written 
after she knew the provisions of the Will and aftejr she 
had previously discussed with the executors from every 
angle, the effect of Item V and her rights. At this 
conference she had understood Mr. Bornet, an attor¬ 
ney, and representative of one of the co-executojrs, to 
say that the “property would devolve to my hqirs”. 
She understood the advice to mean that the property 
was given to her and her heirs outright. The| fact 
that she lived in the home for 25 years shows she was 
familiar with the nature of the property. The prop¬ 
erty mentioned in Item V is mainly household goods 
and personal effects. In addition to these facts,!Miss 
McMullen considered that she had no moral right to 
the property. Because she did not know the exact 
wishes of Jane A. Riggs, she did not desire to as¬ 
sume what she considered a moral burden. Th0 tes- 
timonv of all the witnesses shows that she felt she had 

- i 

no moral right to the property for herself an<^ that 
she considered the bequest as imposing onerous duties 
upon her. 

In the first paragraph of the letter of June 19,; 1930, 
Miss McMullen renounced the bequest in Item V qf the 
Will using language that is clear and unambiguous. 
Item V of the Will stated that Miss McMullen 


“fully understood” the wishes of the testatrix, 
cordinglv, in the second paragraph of the letter i)f 


Ac- 

re- 


nunciation, Miss McMullen set forth what she| con¬ 


sidered those wishes to be. She stated that “The im¬ 


plied bequest in Item V I consider solely in the light 
of a trusteeship to carry out the wishes of the deceased 
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as per memorandum ”. In this memorandum of June 
4, 1922, the testatrix had set forth her wishes with re¬ 
spect to the disposition of a small part of the property 
mentioned in Item V. Since Mary McMullen had re¬ 
nounced the bequest, it was only natural for her to 
inform the executors what these wishes were and to 
surrender to them as a part of the renunciation the 

onlv known meihorandum in which these wishes were 
* 

set forth. In doing this, it was obviously her hope to 

have the executors assume the burden of distributing 

the property as they thought proper in accordance 

with the wishes of the testatrix in so far as Mary 

McMullen knew those wishes. 

The testimony shows that Miss McMullen renounced 
* 

this bequest because she considered it a burden and 

because she felt she had no moral right to it. This tes- 

timonv fully corroborates her written statement con- 
* * 

tained in the second paragraph of the letter of renun¬ 
ciation to the effect that “The implied bequest in Item 
V I consider solely in the light of a trusteeship to carry 
out the wishes of the deceased as per memorandum.” 

The appellant submits therefore that Mary Mc¬ 
Mullen with full knowledge of the facts unequivocally 
and expressly renounced the bequest intended under 
Item V of the Will. 


II. 

Mary McMullen Had No Power to Revoke Her 

Renunciation. 

The law is clearly settled that a renunciation once 
made cannot be revoked by the individual act of the 
party making it. The theory of some cases involving 
renunciation is that the property vests in the devisee, 
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but that upon renouncing it, divests so that it is pre¬ 
sumed that the bequest is void ab initio. However, the 
weight of authority and the better decided cases adopt 
the theory that the law presumes that a bequest jtakes 
effect on acceptance, which relates back to the testa¬ 
tor’s death, but if there is renunciation, the bequest 
never takes effect and title passes to the heirs or next 
of kin. Page on Wills (2nd Ed.), Section 1233. 

But whichever theorv is followed, there is no doubt 
that a person renouncing a bequest cannot recall that 
renunciation by his own independent act. 

The case of Dueringer v. Klocke, 86 Misc. 404, 149 
X. Y. S. 332 (1914), is in point. That case arqse on 
motion to set aside the verdict of a jury. Thq sole v 
question involved was whether by reason of plaintiffs’ 
attempt to revoke a renunciation of a will they j“ are 
still entitled to the interest in their mother’s Estate 
driven them bv her will”. Bv the terms of the mother’s 
will, the daughters were made the beneficiaries and the 
sons were ignored. After the death of the testjatrix, 
the children, met, read the will, and destroyed it having 
discussed its terms. The next dav, one of thei sons 
presented to the plaintiffs, and plaintiffs signed, a 
paper wherein they “ agree to waive any and all wills 
made by their deceased mother and consent tha|t her 
real and personal property be divided share and Ishare 
alike”. It appeared that there was no consideration 
for renouncing the will. At the trial— 

i 

I 

“The position of the plaintiffs is that ai this 
meeting when the will was read the brothers! were 
very angry because they had not been mentioned 
in the will; the plaintiffs were clearly depressed 
because of the recent death of their mother^ that 
the defendants, especially the defendant, Charles 






[>pn jl, yv -iirr-u 
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A. Klocke, is a man of much business experience, 
* * ' that although the plaintiffs saw the will 

put into the stove, and did not attempt to stop its 
being burned, they did not consent to its destruc¬ 
tion, did not understand when it was destroyed 
that they were giving up their interests under the 
will * * *. In regard to the paper signed by 

the plaintiff’s, they claim that this paper was pre¬ 
sented to them by Charles A. Klocke and they were 
told by him to sign it, and that they signed it with¬ 
out any consideration and without any knowledge 
of its contents’’ (p. 406). 

The jury was instructed that if any fraud was prac¬ 
ticed on the plaintiffs, or if the brothers took advan¬ 
tage of the depressed state of mind of the sisters, they 
should find for the plaintiffs. The jury, however, re¬ 
fused to find for the plaintiffs. 

In denying the motion to set aside the verdict of the 
jury, the court stated: 

“Mv conclusion is that when the will was de- 

mj 

stroved, if it was destroved without anv fraud or 

% ' % m/ 

overreaching, as the jury found, nothing further 
was required to be done in order to vest in each 
of the children an undivided interest in his or her 
mother’s estate as heirs at law. There was no oc¬ 
casion for subsequently executing an executory 
contract” (p. 408). 

The court quoted with approval from Watson v. Wat¬ 
son , 13 Conn. 83, (1839), which states the theory of law 
which denies an intended beneficiary the right to re¬ 
voke a renunciation of a bequest or devise: 

“But if the grantee once assents, and the title 
thereby becomes vested in him, he cannot, by any 
disclaimer, revest the estate in the grantor. For 
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! 

| 

i 


if lie could, the disclaimer would have the effect 
of a deed which it cannot have; the object <pf the 
latter being to transfer property,—of the former 
to prevent transfer. 

“But in a case of dissent, the heir cannot, tiy any 
disclaimer, prevent the estate from passing to 
him. It vests in him immediately upon the death 
of the ancestor; and no act of his is required to 
perfect his title. * * * A devisee, however, 

stands in the same situation as a purchaser .! If he 
dissents, the estate passes to the heir, in the same 
manner as if no will had been made. It is en¬ 
tirely optional with him to take or refuse the es¬ 
tate devised” (pp. 85, 86). ; 

i 

Similarly in the case at bar, when Mary McMullen 
renounced the bequest under the "Will, title vested in 
the trustees of the residuary estate under the "Vfill as 
of the time of death of the testatrix, and no subsequent 
act by her attempting to recall that renunciation!could 
operate to effect a transfer of that title from the trus¬ 
tees to Marv McMullen. 

* 

This doctrine is also illustrated by the c^se of 
Craven et al. v. Craven et al., 181 Ky. 428, 205 S. W. 406 
(1918). That case presented solely the question 
whether a widow who had renounced a will and elected 
to take dower might withdraw her election and make a 
further election. In holding that such a procedure is 
not permissible, the court stated: 

i 

“While the rights of no innocent person would 
be transgressed by recall of the renunciation in 
this case, yet the widow by her renunciation, sur¬ 
rendered and cast back into the estate all her right 
and interest in and to the 12 shares of bank stock 
which was devised to her, and this by the statute, 
was lawful, and the estate was fully reinvested 


i 
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with all the interest which the widow took under 
the will. This was an unilateral act; a personal 
right granted by the statutes to the widow. Having- 
exercised the right and reliquished her claim to 
the bank stock, it would be utterly impossible for 
the widow, without the consent of the other de¬ 
visees, to reinvest herself of that which she had 
willingly and in the manner prescribed by the 
statute, divested herself. A court of equity 
might relieve against such a situation . if the facts 
justified it, but it could not he accomplished other¬ 
wise” (pp. 431, 432). 

The renouncement by Mary McMullen operated to 

transfer title to the trustees of the residuary estate. 

By her own independent act she could not revoke this 

renunciation and thereby effect a transfer of the prop- 

ertv from the trustees to herself. Consideration is not 
* 

necessary for a valid renunciation, and lack of consid¬ 
eration can not affect Marv McMullen’s inabilitv by 
her own act to transfer title from the trustees to her¬ 
self. (Dueringer v. Klocke, supra). 

As the court pointed out in the Craven case, it is 
immaterial whether the other beneficiaries had acted in 
reliance upon the renunciation. The power to revoke a 
renunciation is denied a beneficiary, not on any theory 
of estoppel, but because the renunciation confirmed 
title in the heirs or next of kin, and by his own act, 

the beneficiarv mav not defeat that title in someone 

•> * 

else. Therefore, the Court below erred in considering 
as material in reaching its decision the fact that the 
executors or next of kin had not acted in reliance upon 
the renunciation. Similarly, the fact that Mr. Stetson 
of the National Savings & Trust Company was of the 
opinion that the renunciation w’as of no legal effect 
could not void the renunciation since the title had 
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vested in the trustees of the residuary estate under the 
Will, and the mere expression of an opinion could not 
operate to transfer title to Mary McMullen. 

See also Davis v . Davis, 11 Ohio St. 386, (I860}. 

In the case of Bumpass v. Johnson, 285 S. W. 272 


i 


once 


(Texas, 1926), it is pointed out that an elections 
made can be revoked only by the court and upon show¬ 
ing facts sufficient to justify relief in equity. In the 
opinion, the court stated: 

* 4 It is not meant that such party must! have 
knowledge of the exact extent of his legal rights, 
or the exact legal etfect of a choice one way c(r the 
other. It merclv means that he must have kiiowl- 
edge of his right to elect, to take under the will 
on the one hand or to refuse upon the other, and 
that the estate affected by the will is of such char¬ 
acter as regards his rights as to require lqm to 
choose between the inconsistent rights.” (p. 1274). 

“We think it was incumbent upon her, having 
actually elected to plead and prove such a st^te of 
facts, if they existed, as in equity would relieve 
her from the effect of an election.” (p. 275). 

The etfect of a renunciation of a bequest is alsq dis¬ 
cussed in the following cases: In re Mahlstedt’s j Will, 
140 Misc. 245, 250 N. Y. S. 628 (Surrogate’s Court 
1931); In re Meyers , 137 Misc. 730, 244 N. Y. Sj. 398 
(Surrogate’s Court 1930); Bradford v. Leake j 124 
Tenn. 312, 137 S. W. 96 (1911); and Greely v. Houston, 
148 Miss, 799, 114 Southern 740 (1927). 

In In re MahlstedVs Will, supra, the court stated: 


“The effect of a renunciation or disclaimer, or 
proof of non-acceptance, is to remove the dbnee, 
from the very death of the testator, as a bene¬ 
ficiary under the will. His interest nevet be- 


I 

i 

i 

i 


i 
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came effective for any purpose. The bequest here¬ 
in never took effect and title to it never vested. 
The gift lapsed. ( Matter of Meyer’s Estate, 137 
Misc. 730, 244 N. Y. S. 398.) The failure to pay so 
much per annum is cause to have vested the leg¬ 
acy to somebody else” (p. 255). 

Bradford v . Leake, supra, was a bill to settle an es¬ 
tate and construe a will. The Court said: 

“A beneficial devise is always presumed to be 
accepted, and, nothing else appearing, the gift will 
begin immediately upon the going into effect of the 
will; that is, at the moment of the testator’s death. 
However, even such a devise may be renounced, 
and in that event the renunciation will relate to 
the moment of the gift, and prevent its ever taking 
effect. ( Bradford v. Calhoun, 120 Tenn. 53, 109 
S. W. 502, 19 L. R. A. n. s. 595). Where the gift 
is not prima facie beneficial, but straddled with 
onerous exactions, there is no presumption of ac¬ 
ceptance. When there is an expressed renuncia¬ 
tion in such a case, it will relate to the death of the 
testator, as in the former instance, and will furnish 
conclusive evidence that the gift was void from 
the beginning” (p. 328). 

“In any event, the devise never became effective, 
and so stood in a category of a lapsed or void de¬ 
vise” (p. 329). 

Greely v. Houston, supra, was a case in which a de¬ 
visee renounced the legacy. The court declared: 

“A devise or bequest does not become effective 
until accepted by the devisee or legatee, who has 
the right to accept or decline it as he may desire; 

. and, when a devisee or legatee refuses to accept 
a devise or legacy, the property devised or be¬ 
queathed to him will be dealt with as if the devise 
or legacy had not been made. ’ 9 





! 

I 


* I 


In re Meyer’s Estate, supra, is a case in whfch a 
charitable institution declined to accept a bequestJ At 
page 732, Surrogate Foley said: 


“The effect of the renunciation or disclaimer of 
the Home for the Aged is to remove that institu¬ 
tion, from the very death of the testator, as a ben¬ 
eficiary under the will. Its interest never became 
effective for any purpose. The relinquishment 
was not conveyance, and by its refusal, the be¬ 
quests to the Home for the Aged became ziull ’ ^ 
(p. 732). 

i 

i 

i 

In holding that the effect of a renunciation of a be¬ 
quest is to remove the bequest under the w T ill from the 
time of the death of the testator and to make thb be¬ 
quest null and void, many of the courts have stjated 
that a renunciation is similar to an offer in contracts 
and if the bequest is rejected, it has the same effect as 
if the offer is rejected, and it cannot later be revived 
or revoked after it is communicated to the executors. 

In the case of Albany Hospital v. Albany Guardian 
Society, 214 X. Y. 435 (1915), a bequest was renounced 
and the question arose as to whether the residuary; leg¬ 
atee or the heirs at law should obtain the propertyj In 
discussing the effect of a renunciation Chief Justice 
Hiscock said: 


“Other English cases and the weight of author¬ 
ity, I think, in this country is to the effect |that 
such a devise is really an offer to the proposed 
beneficiary, and while the presumption is thajt he 
will accept it when he has an opportunity, there is 
no presumption of immediate acceptance; if accep¬ 
tance does occur the title will relate back to! the 
time of the devise at least in the absence of inter¬ 
vening rights; if refusal result the devise will 
never take effect and title never vest” (p. 441). 
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In Townson v. Tickell, 3 Barn. & Aid. 31, 106 Eng. 
R. 575, Judge Bayley in speaking of the effect of a dis¬ 
claimer said: 

“It seems to me, that the effect of that is, that 
the estate never was in him at all. For I consider 
the devise would be nothing more than an offer 
which the devisee may accept or refuse, and if he 
refuses, lie is in the same situation as if the offer 
never had been made” (p. 577). 

See also Chilcoat v. Reid , 154 Md. 378, 140 Atl. 100 
(1928). 

It is therefore apparent that the renunciation of the 
bequest by Mary McMullen operated to confirm title 
in the trustees under the will, and thereafter Mary 
McMullen, by attempting to revoke her renunciation, 
could not effect a transfer of that title from the trus¬ 
tees to herself. 


III. 

The Renunciation Was Made Voluntarily and With 
Full Knowledge of the Facts and Consequently 
No Grounds Are Presented Which Would War¬ 
rant Setting Aside the Renunciation by a Court 
Having General Equity Jurisdiction. 

The appellant contends that the renouncement could 
be set aside only by an order of a court having juris¬ 
diction and for reasons cognizable in equity, and that 
no facts to warrant setting this renunciation are pre¬ 
sented in this record. 

The testimony in this case shows that there was no 
such fraud, mistake, or misapprehension, or coercion, 
as would be cognizable by a court having general equity 
jurisdiction. On the contrary, Miss McMullen had read 
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the Will. She was familiar with the household prop¬ 
erty. She inferred from the statements made to; her 
by the executors that the property would go to! her 
heirs. She was therefore not misadvised. The hiere 

i 

fact that she did not have an attorney when she signed 
the letter of June 19, 1930, is not ground to revoke the 
renunciation. The letter was written with full knowl¬ 
edge of the facts. Her decision to renounce was 
prompted by her unwillingness to assume the burden 
of carrying out the wishes of Miss Riggs and her feel¬ 
ing that she had no moral right to the property. There 
is therefore no testimony warranting the setting hside 
of the renunciation. 

Not onlv do the facts fail to disclose reasons for set- 
ting aside the renouncement but in the Court bglow 
the appellee contended solely that the renunciation! was 
of no legal effect. The failure to ask that the rehun- 
eiation be set aside was undoubtedly due td the 
fact that there were no facts to support such re¬ 
quest. It may also have been recognized that a renun¬ 
ciation can be set aside only by a court having general 
equity powers, and the Probate Court is a court of; lim¬ 
ited jurisdiction. It may therefore be doubted whether 
the Probate Court could have set the renunciation aside 
had the facts warranted such action. See Title 18, 
Section 123, 124, 132 of District of Columbia Cjode; 
Davis v. Davis, 11 Ohio St. 386. ! 

Even if it be assumed that Miss McMullen was ig- 
norant of, or mistaken as to, the effect of Item V or 
her renunciation, she nevertheless clearly and unequiv¬ 
ocally renounced the bequest. A mistake as td the 
legal effect of an instrument is no ground for relief. 

Schouler, Wills, Executors and Administrators, jVol. 
IV, Section 3213, page 2653 (1927): 

i 

! 

i 

I 

I 
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“An election made in ignorance of the nature of 
the properties involved or of the nature of his 
right is regarded rather as a mistake of fact than 
of law and can be revoked unless the rights of third 
parties have intervened, but an election made with 
full knowledge of the facts, although in ignorance 
of law is binding (Waggoner v. Waggoner, 111 
Va. 325).” 

See also: Rood, Wills (2nd Ed.), page 762; 2 Pom¬ 
eroy, Equity Jurisprudence (4th Ed), Sec. 843. 

CONCLUSION. 

Mary McMullen clearly renounced the bequest con¬ 
tained in Item V of the Will. The renunciation could 
not be revoked by her act. In law the property cannot 
be distributed to Miss McMullen because by the renun¬ 
ciation, title to it passed to the trustees of the residu¬ 
ary estate under the Will. There is no ground pre¬ 
sented either on the testimony or in law which would 
warrant the setting aside of the renunciation bv a 
court having general equity jurisdiction. It is there¬ 
fore respectfully submitted that this Court should re¬ 
verse the action of the Probate Court and should dis¬ 
approve the final account of the executors of the estate 
and direct that the property be not distributed to Mary 
McMullen. 

Respectfully submitted, 

Ellsworth C. Alvord, 
Carbery F. O’Shea, 
Attorneys for Appellant. 

Of Counsel : 

Ralstoxe R. Irvine, 

Donovan, Bond & Alvord. 
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Statement. 

I 

Jane A. Riggs, a spinster, died June 11,1930 (R. 32). 
Her sister, Miss Alice Riggs, had died three or four 
years previously (R. 38). j 

Her will dated June 26, 1929, made her cousin 
Alfred R. Riggs and the National Savings and Trust 
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Company, executors and trustees. It gave life inter¬ 
ests in the residue of her estate principally to her 
nephews, Thomas Lawrason Riggs and Elisha Francis 
Riggs, who were brothers, and contingently to other 
nieces and nephews. It made numerous money be¬ 
quests to nieces and nephews, and set apart out of the 
residue funds to produce annuities to nieces and 
others. Among these annuitants was the appellee, 
Mary F. McMullen, whose annuity was made equal in 
amount to that of the nieces (R. 5). Miss McMullen 
had been in Miss Riggs’ home as an employee, a com¬ 
panion and general assistant, for twenty-five years (R. 
45-46, 35). The individual executor “considered her 
almost a member of the family” (R. 53). 

During the lifetime of Miss Alice Riggs, there appar¬ 
ently had been a former will by which Miss Jane Riggs 
left her sister all her personal belongings, and she had 
written to her sister a letter, dated June 4, 1922 (R. 
30), to which she had added memoranda on later dates, 
in which letter Miss McMullen was several times men¬ 
tioned as the person who was to have whatever she 
wished of one and another kind of personal property 
mentioned in this letter. Speaking generally, it was 
after the sister and Miss McMullen had taken what 
they wanted that nephews and nieces were to have 
what these two (the sister and Miss McMullen) did not 
want. This was true of jewelry, silver, furniture and 
personal papers (R. 31-32). 

The probated will, written after the death of the 
sister, bequeathed all jewelry, the residue of the silver, 
clothing, articles of personal adornment and residue of 
household furniture and effects of every character and 
description in the home to Miss McMullen. It is with 
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respect to this item of the will that the present Con¬ 
troversy has arisen. It was as follows (R. 2): 

. 

4 ‘Item V. I give and bequeath all of my jew¬ 
elry, the balance of my silver, my clothes, articles 
of personal adornment and the rest of my house¬ 
hold furniture and effects contained in my present 
home, 1617 I Street, Northwest, Washington, I). C., 
of every character and description, absolutely, 
unto Mary F. McMullen, my wishes with respect 
to which are fully understood by her.” 

The portion of the estate which is shown by the rec¬ 
ord out of which distribution under this item of! the 
will is to be made is of the appraised value of ihore 
than a half million dollars. The items distributable 
to Miss McMullen under this item of the will are ap¬ 
praised at $25,000 (R. 10). j 

Only one of the nephews and nieces who are inter¬ 
ested in the residue of the estate objects to the distri¬ 
bution proposd to be made by the executors in accord¬ 
ance with the will and it is upon one of the exceptions 
interposed by this exceptant appellant, E. Frahcis 
Riggs, that this appeal arises. His brother, Thomas 
Lawrason Riggs, who vras a witness and whose interest 
is identical, is not objecting to the distribution of the 
property to her nor protesting about what she may do 
with it (R. 51-52). 

Numerous exceptions were interposed by E. Frdncis 
Riggs (R. 12-15). They were all abandoned excepting 
one and the others have no importance excepting as 
indicating how unreasonable and extreme the conten¬ 
tions are which the exceptant was willing to interpose 
under oath to the distribution proposed to be made by 
the executors under the will. 


! 

I 
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The single exception now counted on, numbered 
II (g), asserts that assuming that the bequest was 
valid and absolute, Miss McMullen had on June 19, 
1930,* eight days after the death, in writing, renounced 
the bequest and that by reason of this and subsequent 
oral renunciations the executors should not distribute 
to her any property under item V, excepting such arti¬ 
cles as were mentioned in the above described letter 
of June 4,1922 (addressed to testatrix’s sister Alice), 
which letter the exceptant asserts Miss McMullen had 
attached to her said written renunciation and which 
property she had declared she held in trust (R. 15). 

This is the exception which is referred to by number 
in the assignments of error (R. 23) and in the appel¬ 
lant’s brief (page 1). 

The writing thus relied on by appellant as ending 
or limiting Miss McMullen’s right to take under item 
V of the will was one addressed, on the envelope, to 
“David Bornet, National Savings and Trust Com¬ 
pany” and reading as follows (R. 29-30): 

“1617 I Street, N. W., 
Washington, D. C. 

I, Mary Floyd McMullen on the 19th day of 
June 1930 do hereby declare that I relinquish any 
claim to the estate of the late Jane A. Riggs other 
than the annuity mentioned in Article IX. 

The implied bequest in Item V I consider solely 
in the light of a trusteeship to carry out the wishes 
of the deceased as per memorandum. 

I 

(Signed) Mary Floyd McMullen. 

Witness 

(Signed) Josephine O’Donnell.” 

* 1930 is correct; 1931 in the Exceptions was error. 
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Appellant made no attempt to prove his allegation 
that the letter of June 4, 1922, was attached to or de¬ 
livered with this paper of June 19, 1930 (R. 30, |32). 
He now abandons the theory of his exception, which 
coupled the letter of June 4, 1922, with this paper of 
June 19, 1930, and made the latter a partial renuncia¬ 
tion, and he now contends that a complete renunciation 
of all property passing under item V was accom¬ 
plished by this paper of June 19, 1930. 

This paper was delivered to Mr. Bornet before the 
will was filed for probate (R. 1), and therefore before 
letters testamentary were granted to Mr. Alfred Riggs 
and the National Savings and Trust Company, j On 
its receipt, Mr. Stetson, who was the trust officers and 
Mr. Bornet’s immediate superior, telephoned for Miss 
McMullen to come to the bank and told her that the 
paper had no legal value (R. 39). The executors have 
not regarded this paper as a “renunciation 79 and have 
in accordance with the opinion of their counsel Mr. 
H. Prescott Gatley, stated their final account showing 
the property covered by item V of the will as distrib¬ 
utable to Miss McMullen (R. 28,38). Mr. Alfred Riggs 
joined in this action of the executors acting on! Mr. 
Gatley’s opinion of the Trust Company (id.) \ The 
final account of the executors was filed October 2,1931 
(R. 10). 

The exceptant, E. Francis Riggs, testified that he 
knew about three months after Miss Jane Riggs died 
that Miss McMullen intended to accept distribution 
under this item of the will (R. 49-50). Efts brother 
knew as early as March, 1931, that she would keep a 
considerable portion of the property for herself (R. 
51). After conferences between the two brothers they 
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each wrote her in August and September, 1931, that 
they knew that the executors were about to file their 
account showing distribution to her under item V of 
the will and that they did not intend to object (R. 40- 
42). The letter of Thomas Lawrason Riggs is the 
more unreserved in its expression of acceptance of 
whatever Miss McMullen’s decision shall be to do with 
any of this property, but both letters unequivocally 
indicate that the writers knew that Miss McMullen had 
not intended to renounce and had not renounced the 
bequest (R. id.). 

The testimony taken before the trial judge had to do 
principally with the circumstances under which the 
letter of July 19,1930, was written by Miss McMullen. 
Having heard the witnesses, and all of the principal 
parties were witnesses, the trial judge found that this 
letter was not a rejection or renunciation of the arti¬ 
cles bequeathed in item V of the will and that she has 
not renounced and that “it would be very harsh and 
unjust to hold that she has” (R. 19-20). 

The exceptant has brought up a statement of the evi¬ 
dence in an attempt to persuade this court that the 
executors and their counsel and the trial judge were 
mistaken and that Miss McMullen had so renounced 
the bequest as to disentitle her to the distribution of it 
to her proposed by the executors’ account. 

The Issues on Appeal 

There are no exceptions to the admission or exclu¬ 
sion of evidence, as might be supposed from the man¬ 
ner in which the assignments of error are framed. 

Our position in the court below and here is that Miss 
McMullen did not decline or renounce the bequest. The 
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question as we see it is not so much whether a renun¬ 
ciation can be withdrawn or rescinded or even whether 
(to put it loosely) Miss McMullen could say that she 
would renounce and then change her mind. Our posi¬ 
tion is that when she wrote the letter of June 19, 1930, 
she did not know what was the effect of item V of the 
will; that this is shown not only by the surrounding 
circumstances but by the phraseology of the paper 
itself. Her sentence about item V of the will ijs an 
expression of her opinion, a mistaken one, as to its 
legal effect. We are distinguishing between a chknge 
of her opinion brought about by further consideration 
and by conference and a change of mind or intention. 
She did not afterwards change her mind or intention 
about a bequest beneficial to her because she did not 
know at the time that she wrote the paper that there 
was a bequest beneficial to her. At no time aftet she 
understood what her rights were under item V of the 
will can it be contended that she relinquished theih. 

We should add that at no time has Miss McMullen 
indicated to anyone, and there is no suggestion of lit in 
the record, that she intends not to perform such nioral 
obligation as may rest upon her to carry out Miss Jane 
Riggs’ wishes in accordance with her understanding of 
what they would be with respect to this property. The 
split between her and the exceptant apparently pame 
when she indicated to the exceptant, E. Francis Riggs, 
that she thought that the French and British nieces 
and nephews (those other than exceptant and his 
brother) had claims for a distribution to them of por¬ 
tions of the property bequeathed to her (see cross- 
examination quoted on page 46 of R.). 

Much of appellant’s brief is to establish propositions 
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we do not deny. We take no exception to the proposi¬ 
tion and fully agree that a devise or bequest will not 
vest property in a devisee or legatee against the will 
of the devisee or legatee. As some legal writers have 
put it, the only way a person can acquire property 
against his will is by inheritance. We might even con¬ 
cede that a complete and unequivocal renunciation of a 
fully understood benefit under a wfill can not after¬ 
wards be revoked, though there may be some doubt 
about this proposition. Our position is that there was 
here no such renunciation. 


ARGrU] 




SNT. 


Facts. 

The record in this case is reasonably brief. It seems 
to us that a full discussion of the evidence in this 
printed argument might increase the labors of the 
court rather than assist. There are, however, certain 
outstanding facts. 

Everyone involved agrees that Miss McMullen’s 
letter of June 19, 1930, was the result of a conference 
of that day or the day before betvreen Mr. Bornet, Mr. 
Alfred Riggs and Miss McMullen. This conference 
w r as sought by Mr. Riggs and Mr. Bornet and they 
went to see her at Miss Riggs’ house where she was 
still living about a w’eek after the death (R. 32). 

It was Mr. Bornet’s memory, and his testimony in 
this regard is quoted in appellant’s brief (p. 4), that 
prior to the conference he and Mr. Alfred Riggs had 
not discussed what they were going to talk to Miss 
McMullen about other than just generally what to do 
about the house (R. 33). Such matters as arrange- 
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ments about the house were apparently those first 
taken up with Miss McMullen on this occasion (R. 
38-39). So far as Mr. Bornet is concerned the fact 
may well be in accordance with his recollection that 
it was not “to discuss such a letter that they went 
there’’ but that the letter was “simply a consequence 
of our being there” (R. 34). j 

On the other hand, whether or not Mr. Bornet was 
sufficiently concerned about item V of the will when! he 
arranged this interview to remember it now, the f^ct 
is, as established by appellant’s other witnesses, that 
there were discussions about item V by members of the 
Riggs family, and concern about it, immediately pre¬ 
ceding this interview. The appellant, E. Franbis 
Riggs, the day after he saw the will “called Mr. Bornet 
on the telephone and drew his attention to this item V. 
My recollection is that I went in to see him that after¬ 
noon or the next day and there I found ^ 

Riggs, who had come over, in consultation 
Bornet” (R. 48). Mr. Alfred Riggs testified thatihe 
came over from Baltimore about June 18, met Mr. 
Bornet at the Trust Company and discussed various 
matters regarding the estate and that he “called Mr. 
Bornet’s attention to the fact that item V was a lititle 
uncertain and I thought that we should discuss the 
matter with Miss McMullen, largely to find out what 
lists were in her possession, and what instructions she 
had, or expression of wishes from Miss Riggs.” He 
testified that it was in accordance with that arrange¬ 
ment that they went to see Miss McMullen (R. 36).' 

When Miss McMullen talked to these gentlemen she 
did not realize that she had a legal right to this 
valuable property (R. 39). 

Mr. Bornet was a lawyer and went to see her as a 


j 

i 

j 

i 
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representative of the corporation which w~as named 
as executor and afterwards qualified as such (R. 35). 
Mr. Alfred Riggs was a Baltimore lawyer (id.). Mr. 
Bornet did not tell Miss McMullen that she had abso¬ 
lute rights under item V of the will (R. 35). Mr. Al¬ 
fred Riggs says there was no discussion as to the legal 
title of the property (R. 37). Mr. Bornet does not 
recall that she said anything to indicate that she ap¬ 
preciated that this bequest gave her a legal right and 
so far as he knew she did not have a lawyer at that 
time (R. 34). 

These two lawyers did, however, discuss with Miss 
McMullen item V of the will and it is perfectly clear 
that the burden of their discussion was that if she, 
Miss McMullen, should die, complications would arise 
between her next of kin and the executors (R. 53, 54, 
39, 43). 

Miss McMullen’s expression of this w*as “Mr. Bor¬ 
net said he thought it would be a good plan for me to 
make some provision in case of my death, because if I 
died before the will was carried out, my family could 
make trouble” (R. 39). Miss McMullen’s next of kin 
was her mother. She testified “I said, ‘Mr. Bornet, 
you do not know my family,’ he said if I died, they 
w’ould immediately step in and give them a lot of 
trouble. This made me very angry. He did not say 
that they would claim the property. I thought that 
Mr. Bornet meant that he thought my family might 
make trouble and that the property would devolve to 
my heirs and my natural heir was my mother. That 
was what I understood Mr. Bornet to say” (R. 45). 
Mr. Bornet corroborates her excepting as to the use of 
the word “trouble” (R. 54). 
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Miss McMullen had complete confidence in the officers 
of the National Savings and Trust Company. She 
“thought Mr. Bornet was within his rights, as I had 
not studied the will, and he was the executor, arid I 
had never had any legal matters at all in my life, b n d 
I thought Mr. Bornet was doing the right thing] I 
was very angry when he said my family would niake 
trouble” (R. 39). j 

As to Miss McMullen’s state of mind at this conver¬ 
sation and immediately afterwards, Mr. Bornet’s testi¬ 
mony is that she was “somewhat taken back” (R. 34), 
“somewhat uncertain as to what was expected of her, 
indicated that she was surprised” (id.). The appellant 
E. Francis Riggs, testified that when he went to see 
her a few days thereafter “she was still very hur^ at 
Mr. Bornet” (R. 48-49), “and in this conversation we 
did not discuss any details because I found that Miss 
McMullen was very much pressed and excited” and 
“hurt at the attitude of Mr. Bornet” (R. 48). 

As to the suggestion to Miss McMullen that the cbm- 
plications these lawyers were discussing with her might 
be avoided by her executing a paper, Mr. Alfred Riggs 
testified “we discussed the subject of this renunciation 
with her only in that general way, that is, that in case 
of her death there might be complications” (R. 53). 

Miss McMullen testified “As soon as I could, which 
was the next morning after they had been there, I j sat 
down and wrote the letter. I wanted to do it as quickly 
as possible, as Mr. Bornet has asked me to do it\ I 
wrote the letter in my own handwriting and in my 
own wording as far as I know. Mr. Bornet suggested 
something along that line, but I put it into my own 
words and wrote it absolutely.” (Italics are ours, 
R. 45.) 
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Mr. Bomet testified “We discussed all angles of that 
generally, and it resulted in this letter being written 
and sent to us. My recollection is that we indicated 
to her that it might be the advisable thing for her to 
write such a letter” (R. 33). 

Even without this testimony it would be incredible 
that Miss McMullen would have used the phraseology 
of her letter of June 19, 1930, except while under the 
guidance of a very recent suggestion as to the form 
of such a letter from a person of Mr. Bomet’s or Mr. 
Riggs’ training. 

Nor would these words have been used except to 
convey a belief that Miss Riggs ’ will left her no bene¬ 
ficial interest except the annuity. The phrases used 
convey a true picture of her state of mind. 

She did not say she declined to take or refused any 
bequest; she said she relinquished “any claim.” One 
who has property rights and knows it, does not speak 
of her property as “any claim.” “Claim” is a word 
appropriate for a non-existent or non-admitted right. 
We use it when we wish to avoid admitting there is a 
right, but want to cover the possibility of the assertion 
of one. The choice of this word is eloquent of her state 
of ignorance that she was under the will the actual 
legal owner of the property bequeathed in addition to 
the annuity. 

This becomes a demonstration when the next para¬ 
graph is taken into account. She there explains why 
she was claiming no rights under item V and tells what 
she thought item V meant. She considered .it, she 
writes, “solely in the light of a trusteeship to carry out 
the wishes of the deceased as per memorandum.” 

This is an expression of opinion, explanatory of the 
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first paragraph, and is precisely what all parties; tes¬ 
tify she then thought. 

Appellant, strangely enough, appears to thihk it 
helps his case to emphasize, as he does again and again, 
that this was Miss McMullen’s then opinion thai the 
property bequeathed by item V was not hers, but only 
the burden of distributing it was hers. And, as the 
will itself shows, there were numerous other kip of 
Miss Riggs as close in blood as he who now seeks to 
relieve her of the burden of this property, and under 
her mistaken conception of her rights, the bequest 
would have been a real and puzzling burden. Miss 
McMullen thought that the testatrix’s wishes should 
in such case be in writing. She could find no writing 
except the letter of June 4, 1922, obviously inapplic¬ 
able and relating to another and prior testamentary 
scheme, and, as exceptant notes, referring to only a 
part of this property (his brief, p 14). 

Her mistaken opinion as to the meaning of the; will 
is certainly excusable, inasmuch as counsel who drew 
the exceptions there asserts the same fallacies she then 
believed (and additional ones), over his signature as 
a member of this bar. 

It is significant that Mr. Stetson did not, nor j did 
anyone else, attempt to get her supposed renunciation 
put in form which the executors could accept. If it |was 
her intention to refuse, and the responsible officials of 
the National Savings and Trust Company knew it, 
why, after she had been advised of her rights upder 
item V, was not the paper put in form which wbuld 
express a refusal to accept under item V. The lack of 
any such incident is as significant of a lack of intention 
to renounce as is her present testimony. 

The corporate executor had very promptly, as the 
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court below found, stated its position through Mr. 
Stetson, that the letter of June 19, 1930, was of no 
effect (R. 20, 39). 

All the conversations between appellant, E. Francis 
Riggs, and Miss McMullen, as well as those between his 
brother, Thomas Lawrason Riggs, and Miss McMullen, 
dealt with in the testimony, were subsequent to this 
letter of June 19,1930. It seems so obvious as to need 
no more than mention that conversations about the 
possible distribution of the item V property by Miss 
McMullen would not have occurred if the Messrs. Riggs 
had understood that she had renounced. The practical 
construction of this paper by all of the parties to this 
transaction who had contemporaneous or nearly con¬ 
temporaneous knowledge of it was to disregard it as a 
nullity. The complete understanding by the appellant 
and by his brother of the actual situation and of her 
position taken after she had been informed of her 
rights is shown by the letters of these two brothers 
above referred to. In Thomas Lawrason Riggs ’ letter 
to Miss McMullen of August 23,1931, he said: 

4 4 We both feel that you ought to know that ap- 
tify the heirs that they are going to hand over to 
parently, the executors propose, in October, to no- 
you the contents of the house. I understand that 
the heirs have twenty days in which to protest 
against this provision of the will, and Francis 
wishes to join with me in assuring you that we 
have no intention of disputing whatever decisions 
you may see as best in the matter * * *” (R. 
42). 

In appellant’s letter to Miss McMullen of September 
9,1931, he said: 

44 (1) Confidentially I understand that the N. S. 
& T. are planning to send out their accounting to 
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all the heirs on or about September 26th. j This 
will contain a schedule showing a distribution to 
you of all the contents of the house mentioned in 
paragraph V of the will and valued by the I legal 
appraisers at about $25,000. A period of twenty 
days is allowed for protests or objections by any 
heir. They will, therefore, provided there are no 
protests or objections, take steps to deliver this 
property to you around October 15th, taking your 
receipt for same. 

(2) Leaving aside the attitude of other heirs, 
Lawrason and I think that you and your attorney 
should know now that we for our part do not pro¬ 
pose to question this transfer by the executors to 
you.” (R. 41.) 


If Miss McMullen’s statement of her uninfqrmed 
view of her legal rights on June 19, 1930, is sought to 
bind her, why should not these brothers’ statement of 
their view and intentions in August and September, 
1931, after the entire matter had been fully explored, 
bind them? 

If she waived the benefit of the will, appellant has 
waived the benefit of her waiver. At least he has indi¬ 
cated that he knew there had been no waiver. 

In the face of these facts, it is difficult to understand 
what appellant’s counsel had in mind when he skid at 
the hearing below (R. 28-29) that prior to the filing of 
respondent’s answer herein, exceptant did not know 
she was claiming rights under item V of the ydH or 
that she denied her letter was a renunciation. Her 
answer gives appellant no information he did not have 
when he wrote Miss McMullen on September 9,j 1931. 
We must assume from exceptant’s counsel’s statement 
that he did not then know that his client would testify 
that within three months Miss McMullen had changed 
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her view and decided to take her “ share with the fam¬ 
ily heirs’’ (E. 50), and he knew she had retained coun¬ 
sel in September, 1930 (R. 50). 

The Principles of Law Applicable, and Citations 

in Support. 

Underlying any discussion of the law applicable to 
this case is the appellee’s view of the law that the 
bequest to Miss McMullen in item V of the will is an 
absolute one vesting the property therein described in 
her free of any legally enforceable trust. Our view 
about this appears not to have been shared by the per¬ 
sons who were discussing this matter with Miss Mc¬ 
Mullen in the early stages of the administration nor 
even by the counsel who drew the exceptions herein, 
but the case of O’Brien v. McCarthy, 52 App. D. C. 
183, seems to us to set at rest any possible question 
which might arise on this point. 

As above noted, we take no exception to the proposi¬ 
tion and fully agree that a devise or bequest will not 
vest property in a devisee or legatee against the will 
of the devisee or legatee. 

On the other hand, there is a presumption of the 
acceptance of a devise or bequest, a presumption that 
is, of course, rebuttable but which prevails until the 
contrary is proven. This presumption is, as is pointed 
out in authorities cited by the appellant, based upon 
the assumption that devises and bequests confer a bene¬ 
fit on the devisee or legatee, and it is only logical to 
presume the acceptance of a benefit. 

Some devises and bequests, however, have annexed 
to them burdens to be borne by the devisee or legatee, 
.and appellant has argued that this bequest in item V 
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was in trust and burdened with the execution of the 
trusteeship, and that the burden of proof and the pre¬ 
sumption in such a case shifts, or at least that Ithere 
is no presumption of acceptance. On this point it is 
our understanding that even when there is a burden 
annexed to the devise or bequest, the burden of proof 
remains on the person who claims that the bequest has 
been refused. If reliance is placed upon the fact that 
the bequest was not beneficial, that fact (that is, excess 
of burden over benefit), must be affirmatively estab¬ 
lished to prevent the ordinary presumption of accept¬ 
ance from arising. Cases cited by appellant (see: Chil- 
coat v. Reid, infra) sustain our view as to this, j 

If there has been made by a devisee or legatee a 
legally enforcible contract binding the beneficiary to 
refuse a devise or bequest, then the rule of law finally 
relied upon by the appellant (his brief, p. 22) Vrould 
have some relevancy. Exceptant contends in this re¬ 
gard that a waiver or refusal of a bequest cannot be 
rescinded without a showing of such fraud, undue in¬ 
fluence or other vitiating element as would mhke a 
contract voidable. The exceptant may be right about 
this in cases where there has been made a contract 
which is relied upon as evidencing the renunciation 
of a bequest. We are here dealing, however, with an 
alleged renunciation for which no consideration passed 
or was promised and which was never accepted by the 
other party to the supposed contract, the executors. 
Therefore, considerations applicable to contracts are 
not material to the present issue. The issue h^re is 
not whether an effective renunciation can be renounced, 

i 7 

but whether one was made. 

This 4 4 renunciation’’ must be supported in leg^l the- 
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ory, if at all, as a waiver. The legal principles appli¬ 
cable to waivers are quite different from those appli¬ 
cable to contracts. The very definition of waiver in¬ 
dicates the difference, for it is “the intentional relin¬ 
quishment of a known right.” 40 Cyc. 252. The right 
or privilege waived must be in existence, and knowl¬ 
edge of its existence is an essential prerequisite (id. 
258-259), and “the question of waiver is mainly a ques¬ 
tion of intention, which lies at the foundation of the 
doctrine” (id. 261). 

It is our understanding of the law that it is an essen¬ 
tial part of appellant’s case to show that Miss Mc¬ 
Mullen knew what property would pass under item V 
of the will, knew all relevant circumstances about it 
such as its value, knew what her rights were under that 
item of the will, and with this knowledge intended to 
give up her rights and did so. 

The most nearly relevant line of cases which we 
have been able to discover are those wherein persons 
who would receive some alternative benefit if they 
declined to accept the benefits of a will are alleged to 
have surrendered the benefits under the will in order 
to take the alternative. 

No case directly in point appears to have arisen in 
the District of Columbia. 

A case involving a similar principle, which was 
impressed upon one of counsel signing this brief be¬ 
cause he represented the defeated appellant therein, is 
Claudy v. Duvall, 55 App. D. C. 319. In that case a 
widow in her petition for the grant of letters of ad¬ 
ministration alleged that her late husband was a resi- 

i _ 

dent of the District of Columbia. The administration 
proceeding was carried through to distribution, and 
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when the administrator’s final account was pendinig for 
approval, the widow learned of the difference between 
the laws of Illinois and the laws of the District of 
Columbia, and that under the laws of Illinois she would 
be the sole distributee of the estate. Decedent had a 
sister who took one-half under the laws of the District 
of Columbia. The widow thereupon asserted het late 
husband was in fact a resident of the State of Illinois. 
She employed counsel, but as the result of a misunder¬ 
standing her claim was not presented to the Prpbate 
Court, which approved the account showing distribu¬ 
tion in accordance with the laws of the District of 

! 

Columbia after her contention to the contrary was 
known. She sought to set the approval aside ancl was 
met with the defense that decedent was in fact h resi¬ 
dent of the District of Columbia, and also the defenses 
of estoppel, laches and res ad judicata. The widoyr had 
also alleged fraud, which was disproven and passed 
out of the case. The widow was permitted to reverse 
the position she had taken on the record and claim the 
entire estate under the laws of Illinois. This pourt 
said: 


“It is true that her first petition to the court 
contained the statement that decedent was a resi¬ 
dent of the District of Columbia at the time jof his 
decease, which statement also was repeated in sub¬ 
sequent proceedings; but it is doubtful whether 
the widow at the time actually knew that she was 
subscribing to such a statement, and it is certain 
that she then had no knowledge of its legal effect 
in respect to her rights as distributee. Moreover, 
the administrator was not misled to his prejudice 
by reason of these statements, for he was after- 
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wards notified of her claim before he presented his 
account to the court for approval, and conse¬ 
quently before he distributed any part of the 
residue. 7 7 


In Rood on Wills, Second Edition, page 761, under 
the title Election and Renunciation, the following state¬ 
ments supported by numerous authorities are made: 

“Sec. 757s. Avoiding Election to Accept or 
Renounce. Estoppels relating to elections may be 
avoided by proof of any facts that would avoid 
estoppels generally. The court will relieve him if 
the donee can show he was without fault ignorant 
of the nature and extent of the estate, the pro¬ 
visions of the will, or other facts affecting his 
interest at the time the election was made, that any 
fraud led him to act, that he lacked mental ca¬ 
pacity, or that he was ignorant or ill advised as to 
his legal rights in the premises. But mistake as to 
the legal effect of making the election is a pure 
mistake of law and immaterial. In many cases the 
courts have permitted donees to reconsider elec¬ 
tions without much showing of excuse so long as 
no action has been taken thereunder; and in the 
case of executors and trustees have even held re¬ 
traction of acceptance or renunciation before it is 
acted on to be a matter of right. 77 

Extensive notes on the subject of renunciation are 
to be found in connection with the case of Bradford v. 
Calhoun , 19 L. R. A. (N. S.) 595, and the case of 
Owens v. Andrews, 49 L. R. A. (N. S.) 1072. 

In the former one of these notes is quoted in full the 
statement of Judge Story in Webster v. Gilman, 1 
Story 499, Fed. Gas. No. 17,335, which is usually cited 
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whenever cases are cited on this subject, wherein 
Judge Story said: 

j 

“But, at all events, it should be evidence^ by 
some solemn act or acknowledgment in writing, or 
by some open and positive act of renunciation or 
disclaimer, which will prevent all future cavil, and 
operate in point of evidence as a quasi estoppel.” 

i 

In the latter one of these cases, the note includes two 
subheads under identical titles, “Effect of lack of 
knowledge of rights,” one at page 1081 and the other 
at page 1106. Under the former one of these subheads, 
a multitude of cases from all jurisdictions are quoted 
from. The first few cases in this note are there; di¬ 
gested as follows: 

“United States v. Duncan, 4 McLean, 99, ]ped. 
Cas. No. 15,002 (widow accepted small amount of 
personalty under will, and upon learning extent of 
estate set up claim for dower); Goodrum v. Good- 
rum, 56 Ark. 532, 20 S. W. 353 (legatee acted; be¬ 
fore the circumstances necessary to a judicious 
and discriminating choice were ascertained) ;j Re 
Smith, 108 Cal. 115, 40 Pac. 1037 (wife conveyed 
life estate devised her bv husband’s will, without 
full knowledge of her rights); Tooke v. Hardeman, 
7 Ga. 20 (holding that before any presumption of 
election to take under the will so as to bar doi^er 
can arise in consequence of the widow’s acts or 
acquiescence, it must be shown that she was cogni¬ 
zant of her rights and acted understanding^ 

Sill v. Sill, 31 Kan. 248,1 Pac. 556, is quoted front as 
follows: 

i 

I 

“ ‘in order that acts of a widow shall be regarded 
as equivalent to an election to waive dower, it is 


22 


essential that she act with a full knowledge of all 
the circumstances and of her rights, and it must 
appear that she intended by her acts to elect to 
take the provision which the will gave her. These 
acts must be plain and unequivocal, and be done 
with a full knowledge of her rights and the condi¬ 
tion of the estate. A mere acquiescence, without 
a deliberate and intelligent choice, will not be an 
election.’ ” 

The rule requiring elections and renunciations to be 
with a full knowledge of rights is stated and restated 
in this L. R. A. note in the varying phraseology of the 
many judges who have considered the question. 

A similar subject is that of renunciation of an execu¬ 
torship by one who has been so named in a will, and as 
to this Woerner says (American Law of Administra¬ 
tion, Third Edition, page 793, paragraph 234): 

“An executor nominated in the will, who has 
renounced, may retract his renunciation, and as¬ 
sume the office at any time before the grant of 
letters testamentary to other executors, or of let¬ 
ters of administration with the will annexed, al¬ 
though a different rule was announced in Missouri 
(at least where the executor had resigned in an¬ 
other State which was testator’s domicil). So if 
an acting executor has been removed for cause, 
or died, the renunciation of one named as co-execu¬ 
tor may be retracted, and letters granted as if it 
had not been made; and, in the absence of statu¬ 
tory regulation to the contrary, one of several 
executors named in a will, not taking letters testa¬ 
mentary when his co-executors do, may come in 
at any time afterward and do so. But in this coun¬ 
try it is also held that the renunciation cannot be 
retracted by one co-executor after the decree 
granting letters to the other has been passed.” 
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The appellant cited below 40 Cyc. 1898, wherein the 
general rule is thus briefly stated as follows: 

“2. Renunciation. As already shown, a bene¬ 
ficiary under a will is not bound to accept a legacy 
or devise therein provided for, but may disclaim 
or renounce his right under the will. However, in 
order to be effective, the disclaimer or renuncia¬ 
tion must be express, clear, and unequivocal, and 
with knowledge of the existence of the will, as 
to prevent all future cavil and operate as a (fuasi- 
estoppel. It may be by matter of record or by 
deed, and it has been held that a disclaimer or 
renunciation by parol is insufficient; but the de¬ 
cided weight of authority is that unequivocal; acts 
on the part of the devisee may amount to a suffi¬ 
cient renunciation. Where a beneficiary disclaims 
or renounces his interest under the will, it becomes 
inoperative as to him. He takes nothing by it; 
and on the other hand is thereby released from 
all obligations which an acceptance would have 
imposed on him. The burden of proving renun¬ 
ciation or disclaimer is upon those alleging! it.” 

We have italicized the portions of this statement vfliich 
destroy its value to the appellant. 

Bearing upon the question of what will be consid¬ 
ered a final and irrevocable refusal to accept a bequest, 
we call attention to the case of Langan Realty Co. v. 
Dixon, 46 South Dak. 170. The headnote is that the 
party asserting a renunciation of the previsions of a 
will has the burden of proving that renunciation, j Su¬ 
san Logue had been bequeathed $500 a year for; her 
lifetime by the will of her brother. She daimed that 
her brother had agreed to deed her real estate upon 
which she had made her home, and when disappointed 
by his failure to devise this real estate to her, she sued 



i 
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the executor to compel a conveyance to her. Her suit 
failed. She had not received anything on account of 
the annuity and it was contended that she had re¬ 
nounced. The court said: 

“ There was money placed in the bank at Center¬ 
ville at one time for the purpose of paying her 
legacy, and she was notified of such fact and di¬ 
rected to call at the bank and get the same. There 
is no doubt that, had she called at the bank when 
so directed, she would have received the money; 
but no money was ever tendered to her nor de¬ 
posited to her credit in the bank. She appears to 
have been of the opinion that an acceptance of the 
legacy would have amounted to a waiver of her 
right to specific performance under her alleged 

contract with the testator. 

*•••••• 

“The record discloses no conduct on the part 
of Susan Logue that should be held to effect a re¬ 
nunciation of the provision of the will * * * she 
tried to enforce specific performance of such 
promise and appears to have been of the opinion 
that an acceptance of the provision of the will 
would have amounted to a waiver of her rights 
under the contract. In this opinion she was clearly 
mistaken.” 

It was held that her refusal to accept the legacy was 
not final and effective and she was permitted to claim 
it, having declined to take it under a mistake as to her 
rights. 

In Lichtenberg v. Burdell, 281 Pac. 518, a recent Cali¬ 
fornia case, a legatee of capital stock had testified in 
a case in court that the stock belonged to the estate 
rather than to him. It was contended that this amounted 
to a renunciation of the bequest to him. The court held 
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on this point that his testimony was at most only an 
expression of opinion, and that such testimony by him 
did not establish a renunciation. 


Appellant’s Citation of Authority. 

I 

Appellant gives the most prominence in his ibrief 
(p. 15) to the case of Dueringer v. Klocke, 86 ilisc., 
404, 491 N. Y. S. 332, in support of his point t^iat a 
renunciation once made is final and cannot be revoked. 
The renunciation there in question was evidenced by 
the voluntary destruction of a will which had left prop¬ 
erty to sisters, instead of including brothers as well, 
and also, unnecessarily the court held, by a subsequent 
agreement for an equality of distribution. As w^ read 
this case, the question involved was whether there was 
an effective renunciation. The instruction of the Icourt 

i 

to the jury in that case was to the effect that the re¬ 
nunciation was to be disregarded “if the brothers, 
whether intentionally or not, took advantage qf the 
depressed state of mind of their sisters, and theij: lack 
of business experience, and unconscionably induced 
them to consent to the destruction of this will.”j This 
statement of law does not seem to us to help appellant 
in view of the testimony here which the trial court 
heard and held that Miss McMullen did not intend to 
renounce and that “it would be very harsh and unjust 
to hold that she had” (R. 20). 

Cited by appellant in support of this same point is 
the very able opinion of Chief Justice Hiscpck in 
Albany Hospital v. Hanson , 214 N. Y. 435, but the case 
does not sustain appellants point. In it a device had 
been made to a Church of a dwelling house to be used 
as a parsonage and to revert to testator’s estate if not 
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so used. The Church by formal resolution refused to 
accept the devise “under conditions named in the will.” 
The suit was one of partition of the property between 
the residuary devisees and the contest in the case, was 
between the heirs at law and the charities which were 
the residuarv devisees. The discussion in the case as 
to when such a renunciation took effect was in the 
course of a determination of the question there in issue 
between the two sets of claimants. There was no claim 
made on behalf of the Church which had renounced 
the devise and no question made of the effectiveness 
and finality of its disclaimer. 

On this same point, appellant cites (his brief, p. 22) 

Chilcoat v. Reid, 154 Md. 378, 140 Atl. 100. This case 

was one wherein the devise was on condition that the 

« 

devisee pay $60 per year to a grandniece of the tes¬ 
tator, the payments to begin on a date certain which 
occurred before the death of the testator. The court 
held that the proof which was offered of a renunciation 
by the devisee was unsatisfactory, but it, coupled with 
the fact that the devisee failed to make the payments 
to the grandniece, was sufficient. It was held that the 
failure to make the payments was a failure to fulfill 
the condition upon which the devise was made. 

In the opinion the court says: 

* 

“* * * since the general rule is that the accep¬ 
tance of a devise will ordinarily be presumed, the 
burden of proving that a particular devise is ex¬ 
cepted from that rule, because it is not beneficial 
to the devisee, should be placed on those alleging 
that fact, for in the absence of such proof every 
devise will ordinarily be presumed to be bene- 
ficial. ,, 
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The considerations which the Maryland conrt took 
into account when considering whether the devise was 
beneficial were the value of the property as compared 
with the amount of money annually charged upon the 
devisee. Our point about the case is that it does! not 
support appellant’s contention that there is no pre¬ 
sumption operating in favor of Miss McMullen’s ac¬ 
cepting the bequest. The exceptant must first prove 
(what would be a false legal conclusion) that the be¬ 
quest was not beneficial to Miss McMullen, in order to 
get rid of the presumption of acceptance. 

Appellant cites on this point Page on Wills, 2nd| Ed. 
Sec. 1233. This section in Page has nothing to say about 
attempts to revoke renunciations. It states merely 
the general principle that a devise or bequest can be 
refused, and discusses briefly the somewhat academic 
question whether the devise or bequest is effective ^intil 
refused, or whether, on the other hand, it does not be¬ 
come effective until accepted, and whether sucl^ ac¬ 
ceptance or refusal relates back to the time of death. 

• i 

The citations to other cases made by appellant under 
this same point, viz, that a renunciation cannot b$ re¬ 
voked, do not appear to have anything to do with the 
point appellant makes, excepting that by inference 
they establish a proposition we would accept as a self- 
evident one, viz, that when a refusal to accept a devise 
or bequest has been made with such full knowledge! and 

i 

intention and is so evidenced as to make it final and 
effective, it is final and effective. The matter we are 
litigating here is not concerned with this question but 
is whether Miss McMullen did finally and effectively 
refuse to take this bequest. 

The appellant’s final contention is that Miss McMul- 

i 

! 

i 

i 

i 

I 
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len’s “renouncement’’ can be set aside only for such 
‘ ‘fraud, mistake, or misapprehension, or coercion as 
would be cognizable by a court having general equity 
jurisdiction” (brief, p. 22). 

It will be noted that in his summary of facts under 
this heading appellant makes assertions about Miss 
McMullen’s knowledge of the facts, the law and her 
rights, designed to convey the impression she was fully 
informed. But the brief avoids the assertion that she 
knew what property passed under item V, or its value, 
or that she knew what her rights were under the will, 
or that she intended to give up what was in fact, though 
she did not know it, a bequest valuable to her 
personally. 

Whether if a contract had been made by her under 
these circumstances it could be rescinded is beside the 
point. The paper Miss McMullen signed was not a 
contract. It was founded on no consideration. The 
principles invoked by appellant in support of this 
proposition have to do with the setting aside of legally 
binding contracts, that is, contracts founded on 
consideration. 

We repeat, however, that we are not interested in 
attempting to establish that a final and effective re¬ 
nunciation can be rescinded. Our point here is that 
even if Miss McMullen’s statement of June 19, 1930, 
had been properly framed as a waiver or renunciation, 
it would not amount to a contract to renounce and it 
would not have been final nor effective and therefore 
not operative at all for lack of knowledge on her part 
of the property to which it related and of her rights 
with regard to that property. The problem, as we see 
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it, is not whether an effective renunciation can be re¬ 
voked but whether one was made. 

It is respectfully submitted that the judgment below 
was correct and should be affirmed. 

i 

■ | 

Respectfully submitted, 

| 

Paul E. Lesh, 

Habry K. Hickey, 

Attorneys for Appellee Mary F . McMulUn. 
April 26, 1933. 


i 


i 


i 

I 


i 

i 

i 

i 












